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FOREWORD 


| JEEING every ddy new things which 

1e state ought to do, the next thing is 
<0 s® clearly how it ought to do them.” 
So wrote Woqdrow Wilson in 1887, the 
Year in which the Interstate Commerce 
Commission was created. The reason 
for this volume could not be better 
epitomized. Nor, from the viewpoit 
of theepresent context, could Wilson’s 
dbservation have been made at a more 
apt moment, for with the establishment 
of the Interstate Commerce Commission 
—prototype of the modern regulatory 
agency——goveriiment by commission was 
inaugurated in national administration. 
The event thus marks the most signifi- 
cant early stage of a development whose 
modern manifestafions are so far reach- 
ing that they can be caught up only in 
sweeping phrases: the administrative 
state; administrative pean the 
managerial revolution; the administra- 

“tive process. Time need not be spent 
in probing the precision of such coinage. 
It at least is symptomatic of a real con- 
dition: the locus of power in organized 
government is on the move, and the 
direction of the shift is unmistakably 
toward administrative agencies. 

The rime functions of government, 
viewed as a process, are to determine 
oslicy and to apply it in individual in- 
“tances, including those that are contro- 

‘rsiaf. Administrative agencies have 

‘ome ascendant because they have 

~“=~olly constituted as micro- 
3 within their spheres of 


Xxercising the totality of gov- | 


actions without the hindrance 
¿trine of separation of powers. 
segments of policy control have 
from legislative ¢nto administra- 
ands. The development of admin- 
ive legislation has been paralleled 
1e growth of administrative adjudi- 
m. The.result is that an adminis- 
ive organ fashions, within only the 


broadest limits, the policy of regulation, 
* administers it in“incontested cases, and 

adjudicates the incident controversies. 

Further, its actions tend to be final, sta- 

tistically if not legally, since the great 

number of administrative determina- 
e tions go unquestioned. This is the 
“modus operandi of modern regulation, 
ever more widely employed in the states 
as well as in the Federal Government. 

Since 1887, the “new things” under- 
taken by the state are legion. It is a 
commonplace of contemporary observa- 
tion that -private enterprise is widely 
encompassed by regulatory control. In- 
creasingly, the extent of this control 
amounts to public management. ‘The 
potentialities of this development heav- 
ily underscore the need to “see clearly” 
how the state’s control should be exer- 
cised. 

The war heightens the force of this 
conclusion. The complete mobilization 
of the Nation’s powers means, of course, 
direction of the entire economy by the 
government. In the postwar era, it is 
probable that the tide of control will 
not recede as far as it has risen. 

Wartime urgencies, furthermore, are 
sharply accentuating the trend toward 
administrative ascendancy. While there 
can be little doubt that the method of 
administrative regulation is here to stay, 
it is equally certain that we have not 
yet seen clearly how it is to be perfected. 
Basically, the problem is to effect a so- 
cially desirable balance between efficient 
regulation in the public interest, and a 
fair regard for the rights of those whose 
activities are controlled. 

Search for a solution has already en” 
gendered a considerable and controver- 
sial literature. The issues have recently 
received much public attention, culmi- 
nating in Congressional action upon 
the Administration’s reorganization pro- 
gram and Congressional approval of the 
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Walter-Logan . bi}. The existerke of 
fundamental disagreements is reflected 
„in the rejection by Congress .of the 
* President’s proposals “for reorganizing 
the independent commissions, and the 
rejection by the President of the reforms 
embodied in the Walter-Logan measure. 
Three bills (two resulting. from the 
Report of the Attornéy General’s Com- 
mittee on Administrative Procedure) 
designed to cure the defects of admin- 
istrative regulation have been intro- 
duced in the Senate. Enactment of 
any one of them will not provide ulti- 
mate answers to all the troublesome 
questions at issue. Continued study 
of evolving experience will be necessary. 
It is hoped that this volume will make 
a fruitful contribution to that study. 
` Articles in the first section are in- 


à pects! 


FoREWOED 


tended to place the. problem in its © 
text and indicate sgme of its main ¿ 
One of the*most important ( 
these $ not dealt with because of failur, 
te receive a promised manuscripf”dis-—- 
cassing bureaucracy in administrative, 
regulation. The place of the admif- ~ 
sft agency in the organizational, 


&sfucture of government, and also’some 


ases of internal organization are 
treated by the authors in the *second 
section. ° The third and fourth sections 
deal with some of the-major issues in 
administrative formulation of policy and 
adjudication. Ng. attempt has been 
made to impose *upon “contributors a 
s.ngle point of view, as will be manifest 
to those whose interest takes them 
tarough the following pages. 

JOHN Perry HORLACHER 





Tir development of modern admin- 
istrative, negulation can be traced 
“Through the milestones of social, eco- 
nomic, and political evolution of the 
. last tWo centuries. The foJlowing story 
seeks to portray the broad social trends 
which produced that which the lawyer 
-refers to today as the “admirfistrative 
process.” Looking back upon the world 
at approximately the time of the French 
and American Revelutions, say the 
1770’ S, one sees the ecénomy of that day 
emerging from an era of governmental 
control of business known as “mercan- 
tilism.” ‘The most remarkable feature 
of that control was the effort to chan- 
nelize foreign trade so as to produce a 
` favorable balance, without neglecting to 
enrich the personal coffers of the sover- 
ign himself. It was'a period of re- 
“strittions which set up many barriers 
to the free flow of commerce across 
the borders of states. A causal analysis 
of the American Revolution would re- 
veal this type of mercantilism as one 
of the abuses which led the colonists 
ultimately to revolt. Within the colo- 
nies themselves the mercantilist restric- 
tions sought to limit certain types of 
_besiness activities to the members of 
merchants’ and craftsmen’s guilds and 
to plate taxes, licenses, and other bur- 
dens upon produce entering a city’s 
gates. 5 oe 


° > REACTION AGAINST GOVERNMENTAL 
CONTROL 


Adam Smith’s Wealth of Nations was 
a reaction against that type of govern- 
mental control of busħess manifested 
ey mercantilism. The free flow of com- 
merge unrestricted by legal and arti- 
“ficial barriers would stimulate business 
activity and bring about the maximum 
economic prosperity. The practice of 
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laissez faire would place a premium 
upon individual creativeness, ingenuity, 
and enterprise, and would cause indi- 
viduals*to make contributions to society 
èin proportion to their competence. The 
law of supply and demand, interacting 
through the free price system, would 
bring about an automatic regulation of 
industry and commerce with subsequent 
good to society as a whole. In other 
words, laissez faire was a liberal move- 
ment aimed at social reform through 
the abolition of the privileged status 
in commerce previously maintained by 
governmental intervention. 

It is significant that economic indi- 
vidualism and laissez faire were gen- 
erated as living philosophies contem- 
poraneously with the movements for 
political freedom and democracy. Thus 
the concepts of natural law and social 
contract emblazoned in words ofsaction 
the principles of equality, fraternity, 
and liberty in the French Rights of Man 
and of a Citizen and the American Dec- 
laration of Independence. In Great 
Britain the Reform Act of 1832 was 
to be passed within a short span of 
years. Now, both economic and politi- 
cal reform exalted the individual. 

But that eighteenth century which 
gave birth to those noble documents 
and deeds—which envisaged the en- 
thronement of man as a person—also 
set in motion events which seemed to 
challenge the original thesis. It is sym- 
bolic of the paradoxes of history that 
the identical soil and decade responsible 
for the birth of the Wealth of Nations 
should also produce the steam engine; ` 
for it was James Watt’s invention which 
set in motion the industrial revolution 
which is largely responsible for govern- 
mental regulation of business today. 
However, before expanding upoh that 
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‘matter, it may ke appropriate td make 
some observations upon the develop- 
ment of legal institutions and. the ad-, 
’ ministration of justice. e 


LEGAL SAFEGUARDS OF FREEDOM 


It is to be expected that an age which 
exalts freedom and individual “liberty 
should re-emphasize and expand the sys- ® 
tem of legal safeguards essential to their 
maintenance. “But Anglo-Saxon legal 
safeguards have always been: fused in 
the forge of compromise, wherein seem- 
ingly divergent elements have been 
united to produce. a strength hitherto 
nonexistent. Thus liberty and freedom 
have been the objectives of both con- 
servative capitalism and militant social 
democracy. ‘ For example, in the early 
days of the New Deal the Liberty 
League Sought to protect business 
enterprise against governmental en- 
croachment, while liberals of the left 
endeavored. to see that Negroes and 

_ Communists secured a fair judicial hear- 
ing. "It is not by accident that the 
third member of the triad contained in 
the Fifth and Fourteenth Amendments 
—lifé, liberty, and property—is often 
considered not the least important. 

By its very nature the English com- 
mon law is conservative, being based 
upon precedent and the principle of 
stare decisis. It attempts to establish 
norms of dction based upon the folk- 
ways; not the folkways of the present 
day, but those handed down through 
the decades and generations of preced- 
ing centuries. One must not overlook 
the fact that the constitutional founda- 
tions of British political democracy were 
pot the result of proletarian revolution, 
but rather the product. of struggles be- 
tween the propertied classes and the 
king himself. Thus, it was the Barons 
who secured the Magna Charta from 
King John at Runnymede in 1215; and 
the new middle-class members of Parlia- 
ment Separated from the Lords and the’ 
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Bishops to form the House of Commons. 
Ths same is essentiglly true of the great 
reforfn. events of 1689, 1832, and 1914. 
It shduld be no great surprise, therefore, 
that Anglo-Saxon constitutional fréedom , 
laid as much store by property as by. 
person. i 


INDUSTRIALIZATION BRED REGULATION 


« The nature and consequences of. the . 
industrial revolution are so famiMar that 
its bare’ mention in a journal of this 
nature may seem trite; yet a brief re- 
view appears desirable for purposes of. 
orientation. The 4nductjon of the mod- 
. . e . 

ern industrial age with its factory sys- 
tem and division of labor took place in 
Great Britain during the last quarter 
of the eighteenth century, and in the 
United States some four or five decades 
later. Prior to that time American life 
had been dominantly rural and agrarian, ` 
with no citieswlarger than the fair-sized 
county seat of today. Manufacturing, 
was still dominantly in the hands” of 
craftsmen who ran their own shops 
and occasionally employed a few jour- 
newmen. ‘There were problems of in- 
digency, but free land plus the em- 
plcyment created by capital expansion 
offered. a. maximum of opportunity for 
the individual to solve his ovh needs 
according to the standards of the day. 
Then came the factory, with its in- 
evitable urbanization of society. 

The industrialization of the means of 
production and the division of labor 
created an incréasing interdependencé in 
all phases of human activities, with eon- 
comitant social and economic implica? 
tions. Within the factory itself came 
the urgent cry for safety which has re- 
sulted in the establishment of our State 
Industrial Accifent Commissions. 
deplorable -conditions of urban slums 
areas have only recently called forth, 


‘building codes and- fire and sanitary 


regulations. - Our mechanized system 
immediately presented problems of 


The . 


transportation which caused the crea- 
tion of the state pyblic utility commis- 
Sions and the United States Intérstate 
Commerce Commission. These® regu- 
latory laws and agencies were usually 
the product of popular clamor for some 
way of treating the social problems aris- 
ing from gregarious life. Often their 


origifi could be attributed.to some®’abuse ®, 


which had grown to the proportions of 
public*scandal. There were even cases 
where the leaglers of an indu8try, pro- 
fession, or occupation asked for regu- 
latory bodies in order to control the less 
ethical members of *their own groups. 
Regulation resulted from inexorable so- 
cial and economic forces which were 
within the power of no man to restrain. 


Limitations *oFr Court SYSTEM 


The question might very well be 
asked why, if regulation was inevitable, 
it could not have been @etrusted to the 

, traditional courts of law, which had de- 

veloped in both the United States and 
England. There are two considerations 
which seem to answer this question ef- 
fectively. The first is the inadequacy 
of a judicial action to work in many 
situations involving the public interest, 
and the second is the necessity for en- 
forcem@nt and regulative machinery. 

As to the public interest, a suit at law 
$ a lisiinter partes, or action between 
two parties, conducted in the presence 
and pending the decree of an expert and 
impartial judge. In order to have 
standing in court an individual must 
have a legal interest relative to person 

“or property which has been violated by 
the opposing party to the suit or which 
may be jeopardized by the decision of 
the court. The person who brings the 
action, or complains, is*the plaintiff; the 

' person against whom the complaint is 

, brqught, gr against whom relief or re- 
covery is sought, is the defendant. No 
one withoutea legal interest which would 
classify him as either a plaintiff or a 
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deferant has standipg in court as a 

party fitigant. . 
. This, concept has been frozen into 

Artiele III of the United States Consti-* 
tution, which states that the courts can 
be authorized only to decide “cases and 
controversies”; and our Supreme Court 
interpYetation of that Article is illustra- 
tive of how the Federal courts have been 
confined to the lis inter partes mode of 
operation. To be sure, there has always 
been provision for the appearance of an 
amicus curiae, or friend of the court, 
but this device has been used for the 
most part by persons who wanted to 
bring about a particular decision be- 
cause the issues involved were similar 
to those in pending cases in which they 
had a personal legal interest. One de- 
sirous of initiating legal proceedings to 
correct a public abuse and whose only 
interest is the altruistic desire for social 
betterment has had to resort either to 
a criminal complaint or to some such 
device as a taxpayer’s suit, for the 
courts have recognized the taxpayer’s 
interest as a legal interest. 


ENFORCEMENT 


Thus, the enforcement of social legis- 
lation in the beginning was dependent 
upon an existing and unaugmented 
group of officers of the law, in addition 
to those civil actions in the courts to 
which militants might turn. 

It became increasingly apparent as 
time went on that social legislation re- 
quired specialized enforcement units and 
administrative bodies of its own. The 
Anglo-Saxon legislator had been tradi- 
tionally reluctant to set up administra- 
tive establishments adequate to the car- 
rying out of police power legislation. 
There was a strong sentiment, at least 
at the outset, that laws of this nature 
should be largely self-enforcing. 

One often hears the courts referred 
to as law-enforcing agencies, yet ordi- 
narily the role of the courts is décidedly 
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passive. It is noj the function of the 
judge to seek .out violations of thé law 
and bring those charged therewith into 
his chambers for judgment. Indeeds he 
is restrained from performing his func- 
tions except when someone comes before 
him and makes a complaint against an- 
other. It is only then that he hds the 
authority to summon the person com- 
plained against into his presence. It 
must be recognized that the prosecutor 
and the grand jury have some judicial 
functions in criminal cases, but the type 
of regulatory action discussed here does 
not consider criminal matters within the 
ordinary meaning of that term. A court 
of: law does not possess an administra- 
tive staff charged with policing or en- 
forcement functions. To be sure, there 
are the exceptions, such as receivership 
and bankruptcy cases, but it should be 
emphasized that they are exceptions. 


PREVENTION AND LIBERALISM 


Judicial proceedings enter a situation 
after an act has occurred. ‘The legis- 
lature declares that doing certain things 
is wrong, and violators are brought be- 
fore the courts. However, in our com- 
plex mechanical society there is great 
possibility for the existence of wide- 
spread injustice not necessarily criminal 
in nature. To meet this problem a new 
social consciousness has demanded the 
enactment of preventive legislation. 
This movement is most strikingly evi- 
denced by the establishment of admin- 
istrative justice under the workmen’s 
compensation laws which give the in- 
dustrial accident commissions the au- 
thority to promulgate, adjudicate, and 
enforce safety regulations. In other 
words, the administrative body is 
charged with preventing controversies 
from coming before it, by eliminating 
at the source the causes of such action.* 


1 Repo of the Attorney General’s Commit- 
tee on Administrative Procedure (Washington, 


It seems not unfair to suggest that 
the rise of regulatoyy agencies can be 
„at least partially attributed to the con® 
servati¥e social and economic attitudes 
of the bar and ‘the bench. There was 


undoubtedly in the minds of the reform- w + 


ers who framed regulatory legislation, 
many of whom were lawyers themselves, 
“the feeling thaé enforcement and admin- 
istration shouldebe in the hands of 
friendly persons. While today tHere is 
a strong liberal and progsessive move- 
ment in the American bar, the fact re- 
mains that the legal profession has on 
the whole been sftongly, in favor of 
maintaining the economic and social 
status quo. 


TECHNICAL COMPETENCY 


There is the further consideration of 
the inadequacy of legal training to treat 
the technical problems encountered by 
the regulatory agencies. Public utility 
regulation rests heavily upon the ac- 
countant and the engineer. Ideally, the 


regulatory commissions should be com-. 


posed of persons who have a background 
in the specialty which constitutes the. 
subject matter of regulation. Technical | 
expertness should be fused with learn- 
ing in the law when choosing the person- 
nel for those agencies which are {® exer- 
cise quasi-judicial authority. It would 
seem that this desideratum has not been® 
attained on the whole in practice, but 
there has been some achievement in 


introducing the stabilizing influence of - 


the layman, a Wholesome concomitafit 
of Anglo-Saxon democracy everywhere. 

The principal impact of the layman 
to the law and the technical specialist 
is perhaps due not so much to member- 
ship in the commission itself as to em- 
ployment on thé commission staff or 
representing clients before the commis- 
sion. The number of employegs on the 
staffs of, the larger commissions runs 


D. C.: Government Printing Office, 1941), 77th 
Cong., 1st Sess., Senate Doc. No. 8, p. 13. 


into the hundreds, and many of: these 
are highly trained engineers, account- 
wants, technicians, fand scientists, who 
inevitably have a tremendous influence ° 
upon the policy and action of the com- 
mission itself, Many persons with the 
“same type of training and experience 
represent clients before the commission 


and are referred to by the legal profes-» 
It i$ interesting to” 


sion as lay counsel. 
note the number and the arguments of 
persons appearing before the Senate’s 
Subcommitteé on the Judiciary in 1941 
in defense of these lay counsel. Ap- 
parently the implicagions’of the Walter- 
Logan bill hd¥ve aroused the defenders 
of lay practice to action.? 


EFFICIENCY 


The Attorney General’s Committee on 
Administrative Procedure has pointed 
out other advantages of the admin- 
istrative process in cogtrast with the 
traditional judicial and legislative proce- 

* dures, The increasing burden of legis- 
lation requires Congress to delegate. It 
is aptly pointed out in this respect that 
“time spent on details must be at the 
sacrifice of time spent on matters of 
broad public policy.” There is the 
assertion that a single administrative 
agencyecan bring about more uniformity 
of enforcement than could be achieved 
df that jtask were left to the ninety-four 
Federal District and territorial courts 
and ¢heir respective district and terri- 
torial attorneys. 

eAdministrative agencies also combine 
the advantages of specialization with 

e continuity of attention and clearly allo- 
cated responsibility. 

Furthermore, there is need for a type 
of organization which will dispose of 
huge volumes of cases with much greater 

e Celerity than heretofore attained by 

courts of law. Thus, the Veterans Ad- 


-” 

2 Hearings Before a Subcommittee on the 

Judiciary, Adeninistrative Procedure, Part III, 
May 27 to July 2, 1941, pp. 1103 ff. 
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miniðtration handles about 100,000 
cases þer year, and those taken by the 
Social Security Board approach the mil- 
lion, mark.’ 2 è 


SOCIAL CONSCIOUSNESS 


As indicated above, one of the prime 
facto»s motivating the development of 
administrative- adjudication and legis- 
lation was the rising social conscious- 
ness. It is needless to discuss whether 
this was cause or effect, for the record 
of social progress as written in terms of 
social legislation in the last fifty years 
speaks for itself. In field after field, 
matters which were formerly regarded 
as involving purely private controversies 
have been lawfully stamped as possess- 
ing a public interest.* 

The most apt example of this is the 
field of workmen’s compensation, where- 
in the old common law remedies re- 
quired the injured workman to hire a 
lawyer and bear the expense of a court 
trial to obtain relief. Furthermore, the 
chances of recovery were usually against 
the workman by virtue of common 
law rules which favored the employer. 
The workmen’s compensation laws have 
remedied this situation by creating a 
general employer liability for all acci- 
dents incurred, irrespective of who was 
at fault. The employer is required to 
take out insurance to cover his liability, 
and the workmen’s compensation com- 
missions are charged with hearing ap- 
peals made upon claims. Hearings 
before these commissions are very in- 
formal. Some commissions have even 
gone to the extent of advising prospec- 
tive claimants that they do not need a 
lawyer, and have limited the fees of 
lawyers to a nominal sum. Inspectofs 
have been sent to all places where men 


8 Attorney Generals Committee, op. cit., pp. 
11-18. 

4E. Pendleton Herring, Public Administra- 
tion and the Public Interest a ec 
Book Co., Inc., 1936), 416 pp. > 
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work, to enforce the statutes andôregu; 
lations designed .to create.an efiviron- 

- ment of safety. N 

* This is just one of many patterns 
wherein’ an aroused social consciousness 
has attempted to accomplish a type of 
justice not attainable under the old 
lis inter partes system, wherein the im- 
` pecunious was often handicapped. 


PRECEDENT VERSUS FACT-FINDING 


In the very beginning it was felt that 
of necessity, regulation for many years 
must be experimental and could not 
wisely be entrusted to courts of law. 
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the commission for consideration. It 
is this practice which has led to the 
accusation that the Administrative proce 
ess violates fundamental civil rights ‘by: 
combining the functions of judge, pose- 


cuto>, and jury in the same individual . 
or body. Our great regulatory commis” 


sions upon their own initiative often 


eissue complaints based upon information 


Commion Jaw jurisprudence as the basic . 


mode of procedure in the Anglo-Saxon 
courts had become rigid and inflexible 
through the strict application of prece- 
dent or’ case law and through judicial 
reference made to decisions of other 
courts on similar matters. There are 
those who say that under contemporary 
conditions the decisions of judges are 
only in the nature of statutory inter- 
pretation. Even if this be true, the 
regulatory field is so complex and far- 
reaching that our statutes have had to 
provide for the delegation of extremely 
. wide powers of rule-making and inter- 
pretation to meet new and ever changing 
situations which even the most om- 
niscient legislature could not have fore- 
seen, or understood had it foreseen. 
Not enough was known about the tech- 
ical processes which would be involved 
-or what their impact would be upon 
social and economic conditions. 
Instead of looking back to precedent, 
the new administrative procedure should 
be based’ upon the research approach of 
science and that type of inquiry which 
explores the unknown and seeks new 
horizons of knowledge. -Thus, the great 
regulatory commissions have many a 
specialist whose methodology conforms 
to that of science—securing the facts, 
arriving at conclusions upon the basis 
of these facts, and presenting them to 


gath=red by their investigators who later 
appear before the commission hearings 
as prosecutors and witnesses. This is 
justified upon the ground “that the com- 
miss.on must have its own corps of fact- 
finders and investigators if it is effec- 
tively to protect tke pubTic interest. 


_ PROCEDURAL PHASES 


Administrative regulation has had to 
adopt short cuts and streamline its pro- 
cedure in order to keep anywhere near 
abreast of its crushing calendar of cases. 
Among the most familiar procedural de- 
vices. is the widespread use of referees 
and examiners. These are full-time em- * 
ployzes of the regulatory agencies, usu- 
ally lawyers, who hear the evidence and 
then report to the commission or to an, 
officer’ having the power to make a 
decision. Sometimes the referees are 
given authority to recommend the de- 
cision which should be taken; in other 
instences they merely summarize the 
evidsnce. There is no question that: 
the burden of administrative adjudica- 
tion could not be handled adequately 
except through this device of hearing 
officers, . ° 

Recently the Morgan cases” raiged 
issues which seemed to jeopardize thee 
effectiveness of the work of referees and 
exaniners. The specific issue involved 
ther2 was the power of the Secretary of 

e 5 ý 


5 Piorgan v. United States, 298 U. S. 468, m 
56 Sup. Ct. 906, 80 L. Ed. 1288 (1936); 304 
U. S-1, 58 Sup. Ct. 773, 82 L: E@ 1129, 804 e 
U. & 23, 58 Sup. Ct. 999, 82 L., Ed. 1135 
(1933); United States v. Morgan, 307 U. S. 
183, 58 Sup. Ct. 795, 83 L. Ed: 1211 (1939), 
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Agriculture to sign a regulatory order 


upon the recommendation of a subordi- 
gate officer severa’ months after the 
hearing before that subordinate and 
witheut a hearing before the Secretary: 
himself. The net effect has been to 
place the hearing closer to the superior 
officers both in time and in fact, as well 
as to. offer interested parties an.addi- 
tional opportunity to be heard when an 
extraogdinary length of” time has inter- 
vened between hearing and deeision. 

It is difficuft to make a satisfactory 
generalization relative to the utilization 
by administrative trjbundis of the so- 
called technicdél rules of evidence. It 
is safe to say that ordinarily they do 
not apply with the same rigor as in 
courts of law. The trend at present 
seems to be tow&rd more formality in 
regard to the introduction of evidence 
before the administrative bodies. Ad- 
ministrative hearings are not usually 
characterized by the contentious objec- 
'tions of attorneys to the questioning of 
witnesses which is so prevalent in many 
judicial proceedings. It seems desirable 
that hearing officers should possess and 
exercise some discretion, to the end that 
the record of evidence be not diffuse, 
rambling, and irrelevant; and most ob- 
servers are agreed that administrative 
procedure should not be governed by 
jury trial rules of evidence. 

The procedure of administrative bod- 
ies isemuch less formal than courts of 
law in other respects. It is customary 
to divide their businesseinto two types 
of gases, formal and informal. A large 
proportion of the quasi-judicial transac- 
tions are of the purely informal type 
of normal face-to-face contacts between 
staff members and citizens, or of corre- 
spondence without personal contact. 
, Even formal hearings are not character- 
ized by oratory and forensic debate, 
“altfough Written argument in the form 
of the brief sometimes plays an impor- 
tant role. 


+ 
_ Opinion varies as to the desirability 
of req@iring that written opinions ac- 
company administrative decisions. The 
argument agains? written opinions is 
that they would tend to create a line 
of precedent, which would crystallize 
administrative policies and procedures 
beforeesocial experimentation had been 
concluded. The lawyers, on the other 
hand, complain that they are left com- 
pletely in the dark as to why decisions 
go against them, and are thus in a quan- 
dary as to what to do next time. There 
seems to be a strong pull toward more 
written opinions. The Attorney Gen- 
eral’s Committee found many arguments 
for written opinions similar to those 
handed down by trial and appellate 
courts, insofar as is expedient with the 
exigencies of administrative regulation.® 


SUMMARY 


In summary, then, administrative 
regulation is the product of the social 
trends of the last two hundred years. 
The social and economic abuses occa- 
sioned by the industrial revolution have 
aroused a social consciousness, which 
has in turn resulted in social legisla- 
tion placing certain governmental re- 
strictions on economic effort. The vast 
extent of this legislation and its tech- 
nical nature have required the delega- 
tion of discretionary power, previously 
considered legislative and judicial in 
nature, to administrative officers and 
commissions. 

This delegation has been looked upon 
askance by conservative members of the 
bar and by those community elements 
not predisposed to change. It can be 
said with assurance, however, that today 
regulation is recognized as inevitable, 
even by those to whom it is not too 
welcome. The decisions of the Supreme 
Court of the United States, in recent 
years, have given administrative regu- 


6 Attorney General’s Committee, op. cit., pp. 
29-30, ° 
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lation a firm constitutional backing. 
The result is thåt today attaclv is not 
upon whether or not to regulate, but 
upon the procedural suspects.of regula- + 
tion. 

This was the point of focus in the 
reports -of the committees upon admin- 
istrative law of the American Bay Asso- 


ciation in recent years, and such was, 


also the case with the Walter-Logan bill» 
that passed Congress by a considerable 
majority but was subsequently vetoed 
by President Roosevelt. What the ac- 
tual impact of this bill would have been, 
had it been passed, is not clear even to 
the specialists in the field, although 
there is little question that it was di- 
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recced toward the formalization of ad- 
ministrative procedure and making it 
corfgrm more closely to the patterp 
wh cly lawyers follow in their practice 
bebre courts of law. ° 

Several bills dealing with administra- 
tive procedure are pending before the 
present session of Congress, and it seems 
inevitable that some crystallization of 
administrative regulation will follow 
within the very near future.” [t is to 
be hoped that the pendulum will not 
swing far enough to nifilify the very 
positive advantages of the administra- 
tive process: ° : 

7See Hearings bef®re a Stnate Subcommit- 
tee, cited above. 
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Extent of Administrative Regulatiqn in 
Economic Affairs 


By AROLD D. KOONTZ 


DMINISTRATIVE regulation is 

almost coterminous with the field 
of government control of business. As 
government has expandedeits reguflatory 
controls over business, «it has found in 
almost’ every case that expediency dic- 
tated the use of administrative agencies 
rather than such older methods as judi- 
cial decision, legislative action, and spe- 
cial franchise., Whether the growth of 
administrative regulation signals the 
coming of a “managerial revolution” — 
in which persons in position of man- 
agement come to,control economic and 
government institutions ’—may not be 
indisputable; but there can be no doubt 
that authority and responsibility are 
being placed to an ever greater degree 
pin the hands of government agencies. 
Administrative regulation necessarily 
involves the grant of wide ranges of 
discretion to commissioners and bureau 
heads. And as the subject matter of 
regulation expands into broader fields 
of economic activity and covers more 
aspects of business operation, public in- 
terest iff the use of administrative de- 
vices multiplies. 
Before the present critical state of 
international affairs and the introduc- 
tion of a gigantic defense program, there 
had emerged a number of major eco- 
nofnic areas in which government con- 
tro? of economic life was placed entirely 
‘or principally in the hands of admin- 
istrative agencies. Although many of 
the new controls which have been ush- 
ered in by the defense program and the 
war may be retained after the war, it 
»seems wise to segregate them from the 


e 18ee James Burnham, The Managerial 
Revolution, New York: The John Day Co. 
1941, 


controls which were molded in a more 
permanent form before this crisis. These 
latter ‘controls appear to be fairly well 


e entrenched, and it would probably take 


more than an ordinary “return to nor- 
malcy” to dislodge them. Moreover, 
many of the war controls follow pat- 
terns set up by the older types of ad- 
ministrative regulation. On the other 
hand, the extensiveness of control by 
the war agencies surpasses the prewar 
controls, as do the detailed character 
of the wartime regulations and the 
breadth of discretion allowed to admin- 
istrators. Furthermore, controls insti- 
tuted in an emergency have a way of 
becoming permanent, and many of the 
subjects of wartime administrative regu- 
lation may find their control continued. 
While the extensiveness even of pre- 
war government controls makes ‘it diffi- 
cult to summarize the programs and pat- 
terns which have existed, the principal 
features in each field can be briefly 
noted. The significant fields in which 
broad programs have emerged include 
the public service industries, general 
competitive business, the financial ‘and 
exchange institutions, the extractive in- 
dustries, and labor. In addition to 
these broad areas, one should not over- 
look the regulatory effects of govern- 
ment assistance to, and ownership of, 
business at innumerable points. 


PREWAR REGULATION OF PUBLIC 
SERVICE INDUSTRIES 


Included in the public service indus- 
tries are those businesses which for 
many years were regarded as peculiarly 
subject to government regulation of eco- 
nomic affairs. They have included the 
transportation businesses serving the 
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public, such as railroads, water carriers, 


motor carriers, dir carriers, and. pipe 
lines. They have also included the com- 
munication campaniés, such ås tele- 
graph, telephone and radio; the produc- 
ers and distributors of electric power, 
gas, and water supply; and the sellers 
of such miscellaneous public serwices as 
central heat, airports, and ’ slaughter- 
houses. 

‘These businesses have perhaps been 
subject to more thorough control for a 
longer time by government than any 
other businesses, and have set the pat- 
tern for government regulation else- 
where. Almost without exception, Fed- 


‘eral and state regulation is undertaken 


through administrative agencies, al- 
though one still finds in scattered in- 
stances some control through franchises 
and direct legislative action. Even 
where the franchise is retained by a lo- 
cal government as a means of controlling 
a public utility business, however, the 
state public service commission often 
has superior powers. The program of 
administrative control in these indus- 
tries has emphasized the degree of com- 
petition in the business, the regulation 
of price, and control over quantity and 
quality of service. 


Degree. of competition 


State regulation of electric, water, 
gas, and other local utility services has 
generally. proceeded upon the assump- 


tion that each utility should be given a’ 


monopoly in the locality in which it has 
operated. The basis for this policy is 
that competition is unnecessary for pro- 
tection of consumers, in view of the ex- 
istence of regulation, and that monopoly 


-4s more efficient and more conducive to 


orderly use of city streets and other 
public facilities. The monopoly policy 
in local public utilities has been strength- 
ened by the requirement of certificates 
of convenience and necessity from par- 
ties desiring to enter service, and, to 
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soms extent, by the not infrequent 
grazting of exclusive franchises to lo- 
cal zęmpanies by municipalities. Ye 
in maky respects, this monopoly policy 
has been weakened. States and menici- 


- pal -ies have taken no steps to halt com- 


petion between such alternative serv: ° 
ices as electricity and gas, and. many. 
staz2 ¿and local governments have re- 
serz2d the right to allow new private 
companies to go into the utility busi- 
ness, or ¢o enter the business as owners 
thenselves, whenever it*seems in the 
puk.ic interest to do so and whenever - 
vot=rs approve and appropriate funds. 
Th= threat of gevernnfentally owned ` 
pubic utilities in competition with pri- 
vat= ownership has been encouraged by 
the Federal Government policies of em- 
barking upon productfon of electric en- 
ergy and of lending or giving funds at 
advantageous terms to local- govern- 
me-ts for the, purchase or construction 
of zublic utilfty plants. 

although Federal Government regu-* 
latien of transportation agencies has to 
a very great extent superseded state 
regulation, neither Federal nor state 
governments have followed a very 
strang monopoly policy for transporta- 
tiom companies. Certificates of conven- 
jenze and necessity have been «equired 
for entry into the business of common 
or sontract carriage, but these certifie 
cates were not required in any field, 
except possibly in air transportation, | 
unt] the industry had been fairly com- 
pletely, developed, with a high degree 
of competition. Since competition has 
been characteristic of transportation» 
bus.nesses before effective regulation of 
entry into service, and since users and 
mamy operators of service have feared 
meaopoly, the egovernment has never 
really encouraged a monopoly policy in, 
tracsportation. The government allows 
maay devices, such as consolidation and 
poaling, to be employed {or reduction 
of competition, but has refused cases 


|) . EXTENT oF ADMINISTRATIVE Recutarigt in Economic AFFAIRS 11° 
w e 


xf “undue” suppression of competition, 


ind has placed many obstacles in the 
may of effective competition. Thp re- 
sult has been that the transportati6n in- 
lustr$ is neither thoroughly competitive 
ior thoroughly, monopolistic, and wastes 
rf competitive duplication exist in a 
jeld in which competitive principles are 
10t allowed fully to operate. . 


Regulation of price 


In the matter of price regulation, no- 


sphere of government control has had 
nore close administrative supervision 
han the transportatiog agencies and the 
blic utility cSmpanies. Even though 
zaps may be found in certain parts of 
che industries—for example, the inade- 
yuacies of water-carrier control and 
yerfunctory regufation in occasional 
states—on the whole, these industries 
we subject to thorough regulation of 
he prices they charge. This regulation 
1as been divided between regulation of 
the rate level and regulation of the rate 
structure. 

Regulation of the rate level has been 
‘ar more important with the electric, 
sas, water, and telephone companies, 
yecause these companies usually sell a 
‘airly indispensable service under rather 
nonopolistic conditions. In the trans- 
dortation field, on the other hand, rate- 
evel regulation has not been very sig- 
iificant, especially in recent years, since 
competition has made it generally im- 


yossible for companies to charge rates - 


ugk enough to result im an exyessive 
cate,level. 

» Regulation of the rate level involves 
the problem of fixing rates in general so 
hat the revenues of individual com- 
yanies will be reasonably. adequate and 
ret not excessive. Threugh the influ- 
mce of judicial interpretation of the due 
yrocess clauses of the National Consti- 
lution, and the search of governmental 
idministrators for a formula of rate- 
evel reasonableness, the principle has 


| 

been arrived at that a,fair rate level is 
one which will return reasonable operat- 
ing expenses, including depreciation and 
*taxes,on the business, plus a fair return 
for the use of the private property in 
the business. 

The computation of the fair return 
has neeessitated finding a fair rate of 


ereturn and a fair value of the property 
“employed, to which value the rate may 


be applied. In fields which are fairly 
monopolistic, the problem of determin- 
ing these two uncertain quantities, and 
fair value particularly, has been one of 
the most difficult in administrative regu- 
lation. The difficulties and expenses in- 
volved have placed heavy burdens on 
government, and private enterprise alike, 
and have threatened the very effective- 
ness of regulation. However, the de- 
velopment of techniques of valuation 
and the use of rate contracts, as well 


‘as the promise of less rigid judicial in- 


terpretation in the future, may mean 
that these burdens will be lightened. 

In fields in which competition exists, 
or in which the demand for service may 
be highly elastic, the-rate-level problem 
has become one of searching for ade- 
quate rates, rather than limiting exces- 
sive rates. In the railroad industry, for 
example, this problem has been dealt 
with in part by the Interstate Commerce 
Commission through encouragement of 
low rates to increase sales and revenues. 
Such a policy, however, places the gov- 
ernment in the position of being re- 
sponsible for the success or failure of 
these lower rates. In a system of regu- 
lated private enterprise, the question 
may well be raised as to whether the 
government should assume this responsi- 
bility, or whether discretion in such* 
matters belongs to private management. 

Regulation of the rate structure, or 
of individual rates, involves problems of 
particular rates which are reasonable in 
and of themselves and which do not 
place an unfair discriminatory burden 
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upon some congumers of. service. Al- 
though the administrative problem of 
regulating individual rates is much more 
difficult in the transportation field, be 
cause of the complexity of services 
available, than in the other public utility 
industries, questions of individual rate 
reasonableness and rate discrimination 
are important in both classes of indus-, 
tries. Discrimination arises out of fixed 
or joint costs, which cannot be allocated 
with accuracy or certainty, and conse- 
quently the question of reasonableness 
must take into account the effect of the 
rate on sales and upon the customers 
who must bear them. 


Adequate service; and other policies 


The common-carrier obligation found 
in the common law to serve adequately 
and without discrimination has been 
taken over into modern commission 
regulation of transportation and public 
utilities. 
ernments require these enterprises to 
serve adequately in the territories they 
hold themselves out to serve, and the 
customers who depend upon their serv- 
ice. The obligation to serve adequately 
involves permits and requirements to 
extend service, the maintenance of safe 
and adequate service standards, service 
without undue discrimination, and the 
necessity of obtaining permits before 
service may be abandoned. 

Other policies or programs of con- 
trol in government regulation of trans- 
portation agencies and public utilities 
are almost invariably related to ques- 
tions of competition versus monopoly, 
reasonable rates, or adequate service. 
Regulation of issuance of securities is 
necessary to protect credit standing and 
avoid overcapitalization with the in- 
evitable destructive results on rates and 
service. The regulation of holding com- 
panies is related not only to the matter 
of combination, but more especially to 
rateseand service. If holding-company 


Both Federal and state gov- | 
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„operations increase operating company 


ccsts or impair operating company 
credit position, the primary public- ij- 
tece% arises from the effects on rates 
or service to customers. Special regu- 
lation of labor is relatgd to safe and* 
ccntinuous service. 7 


GENERATI, COMPETITIVE BUSINESS 


Although state governments’ have 
pessed antitrust laws and a few such 
laws are enforced, the ‘interstate char- 
acter of most combination activities has 
ceused antifnongpoly activities to be 
limited largely te actio? under the Fed- 
eral antitrust laws. In contrast to most 
governmental regulations, the Federal 
antitrust laws have been enforced by 
tke Department of J&stice, although the 
Federal Trade Commission is given au- 
tkority to move against such monopoly 
practices as. price discrimination and 
tying contrdcts. Hence, in the admin- 
istration of the antitrust laws one fnd}? 
tkat the older technique of regulation 
tkLrough prosecution and court proce- 
dures has not given way to the admin- 
istrative commission. 

The Federal antitrust laws aim to 
break up combinations which unreason- 
ably restrain trade and to prahibit cer- 
tein practices which conduce to unrea- 
scnable combination. These laws haye 
irvolved the problem of determining 
which combinations are outlawed- and 
which combinations may be preserved. 
Under the gvidance of judicial iater- 
pzéfation, the law has come to pean 
that not all combinations are prohibited 
and that size is no offense, but that 
cembinations which unreasonably re- 
strain trade and throttle competition are 
forbidden. Sueh an interpretation natu- 
rally results in a highly uncertain for; 
mula and would appear to be logical 
gcound for administrative ° regulatioi. 
Eut absence of the commission form of 
regulation in this field probably signifies 


e 
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a desire to keep sporadic the control + in- these fields are almost uniformly 


* . over combinations and not to place large 


bttsiness generally under continuouf su- 
pervision by an administrative commis- 
sion. 
econtrol, a guide to unlawful combina- 
tion activity can be had only by noting 
the cases and the judicial attitude in 
each cdse. e A 

The controls of government to enforce 
a “fair plane of competitive behavior, 
whether undertaken by states or by 
the preponderantly influential Federal 
Trade Commission, are almost wholly 
handled by administrative agencies. 
However, occasionally” cases involving 
misrepresentation or fraud in sales, and 
many cases aimed at the enforcement 
of private resale price contracts, are 
handled through the courts. 

The measures of the government to 
enforce a fair plane of competition are 
not entirely consistent. Much of the 
work of the Federal Trade Commission, 
such as the curtailment of deception 
and misrepresentation, tends to sharpen 
competition. But other controls dull 
competition. Government means for 
reducing the force of price competition 
are the insistence upon equal treatment 
irrespective of economic advantages, 
found in such measures as the Robinson- 
Patman Act, under which differences in 
price between customers are curtailed; 
and the philosophy of the state “fair 
trade” laws—that selling at a uniform 
*price fixed by manufacturers or at a 
markp fixed by the state is faina 


° "inana AND* EXCHANGE 
INSTITUTIONS ’ 


The regulations of financial organi- 
zations, general security _ ssuance, and 
the organized securities ånd commodi- 
tłes exchanges, all aim to obtain a 
degree of security for investors and 
buyers through limitation of fraud, dis- 
honesty, misrepresentation, or incompe- 
tency. The programs of control found 


With the present machinery of' 


enforced by administrative agencies. 
Banks, insurance cpmpanies, and other 
financtal organizations are subject to 
various rules and regulations and to 
examination of their operations to pro- 
tect the investor. The controls over 
entry ifto -service, the regulation of 
‘investment policies, the safeguards 
against loss, the requirements of pub- 
licity, and even the regulation of in- 
terest charges or insurance rates are 
all parts -of this program to protect 
investors or other users of the services 
of financial organizations. 

The regulation of general security 
issuance, which is placed under the 
Securities and Exchange Commission, 
relies upon full disclosure of informa- 
tion and is simply a device to. aid in 
tle protection of investors and the 
capital resources of society. The dis- 
closure requirements involved in con- 
trol of organized exchanges and the 
regulation of practices of those using 
exchange facilities have similar objec- 
tives. Likewise, the regulation of or- 
ganized exchanges is based upon the 
policy that persons who handle the 
transfer of individual property have a 
responsibility to see that the channels 
.of exchange are kept free from restraints 
which would impair their functioning as 
public markets. These controls, like 
regulation of security issuance of busi- 
nesses generally, are administered by 
‘the Securities and Exchange Commis- 
sion. 


EXTRACTIVE INDUSTRIES 


The programs of control in the ex- 
tractive industries have largely revolved 
about the regulation of production and 
sale, with a view to increasing the prices 
received by producers, and to some ex- 
tent in order to conserve the resources 
of society. While numerous agencies 
have dealt with government controls 


- over agriculture and the: coal and oil 


"44 


industries, they TA all folloyed the 
administrative pattern. 

The agricultural problem has been, 
simply one of an industry unable to” 
produce and sell under sharply com- 
petitive conditions at prices high enough 
to give the producers what they had 
come to regard as their share’ of the 
national income. The problem in the,® 
bituminous coal industry has been simi- 
lar in nature, with the main drive for 
. regulation coming from workers who 
realized that the economic well-being 
of operators was necessary for higher 
wages and better working conditions. 
In the oil industry, the controls have 
been instituted to raise prices and cur- 
tail production, since existing prices 
were regarded as unsatisfactory and 
production wasteful to a valuable and 
limited natural resource. 

Although the program of control in 
agriculture has aimed toward price fix- 
ing, it has embraced other measures. 
The purchase of surplus crops, the de- 
vice of crop loans, the production con- 
trols, and the marketing agreements pro- 
gram have all been designed with a view 
to raising prices and increasing farmers’ 
cash income. Note that in most in- 
stances the prices themselves have not 
been fixed, although crop loans have a 
tendency to fix prices, and marketing 
agreements may provide for price fixing. 
It is not surprising that actual price fix- 
ing has not been attempted more widely 
in agriculture. The problems of rea- 
-sonable rate levels and rate structures, - 
encountered in railroad and public 
utility regulation, would probably have 
to be met if agricultural prices were 
„fixed widely. With so many sellers in 
agriculture, such price fixing, unless 
done rather arbitrarily by large groups 
of sellers and for large market areas, 
would be a colossal task. Nevertheless, 
prices have been fixed here and there 
in agriculture. For example, the mar- 
keting agreement in effect in 1940 for 
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«mik sales i in the New York City market 

fixed prices- for` producers, and even 
classed them according to uses fo 
wkich the milk was put, a practice remi- 
niscent of railroad and public ùtility , 
rate making. . 

In contrast to agriculture, defintte ` 
price fixing has been undertaken in the 
reguħtion of bituminous coal. *While 
the effectiveness of this program is still 
uncertain, the chances for suctess are 
mtch efeater in this industry than in 
agriculture, because the number of op- 
erators is mych smaller and the areas 
of production not so, widespread or 
numerous. In tHe oil producing indus- 
tr, the method of control has been to- 
regulate production through allocation 
of estimated market needs. These mar- 
ket needs are based. on the quantity of 
oi! which will maintain prices, and are 
consequently closely related to price 
controls. e 


REGULATION FOR LABOR 


Regulations imposed by Federal and 
state governments in behalf of labor in- 
vclve the control of price, time of work, 
ccnditions of work, freedom to bargain 
ccllectively, and security against acci- 
dent, disease, unemployment,” and old 
age. Since these regulations are not 
ccntrol of industry primarily, but con- 
trol for the benefit cf labor, although 
tkey do have an extremely marked ef- 
fect upon business generally, one would e 
not,sxpect to” find controls similat to 
those found in the other areas of+eco- 
nomic activity studied. However, wage 
regulation is a kind of price control, and 
regulation of hours, safety, and health 
is similar to control of output. More- 
over, controls*in behalf of labor are 
imposed to safeguard a certain group 
from economic risks, just as somg re- 
strictions have tended to reduce certain 
risks of investors an: consumers, and 
ozher controls have had the effect of 
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diminishing the chances taken by farm- 
ers. 

* Many regulations T labfr are 
placed under a single administrator, 
since much of the job of control has re- 
quired the handling of numerous details 
rather than judicial formulation of rules 
and determination of uncertain quanti- 
ties. “But the necessarily indefinite leg- 
islative directions gives in laws such 
as the* National Labor Relations Act, 
encouraging uyionization and collective 
bargaining, have caused a recent in- 
crease in the multimembered adminis- 
trative commisgions in the labor regula- 
tion field. 

In labor regulation, as elsewhere, the 
government program may be fostering 
the development, of monopoly. This 
development may mean that additional 
regulation will have to be imposed on 
labor groups to keep the monopoly pow- 
ers in check. The desirability of mo- 
nopolistic policies in the public utility 
field has generally been recognized, but 
few would doubt the wisdom of closely 
regulating the price and output policies 
of the public utility companies through 
administrative agencies. l 


REGULATION THROUGH GOVERNMENT 
PROMOTION AND OWNERSHIP 


Regulation of economic affairs occurs 
also through government assistance for, 
and ownership of, business. Since most 
of thé cases of aid and ownership are 
handled by administrative agencies with 
a View to exerting somè kind ofegegu- 
latory effect, there seems to be no good 
teason for not noting them in a survey 
of administrative regulation. 

Some cases of control through aids 
and ownership encourage competition. 
The definition and enfctcement of uni- 
form standards of value, weight, meas- 
pre, or quality make for more vigor- 
ous competition by giving persons the 
ability to know better what they buy 
or sell. The special services, credit aids, 


and oufright subsidiest to kasuy may 
enhance the ability of these industries 
e t0 compete more guccessfully. The in- . 
* stanees of government “ownership in 
transportation, electric power, and other 
businesses often set a standard of per- 
formance which sharpens the competi- 
tion of private enterprises with one 


e another and with the government. 


. 


Other government programs of pro- 
motion or ownership may discourage 
competition. The protective tariff places 
a shield around many domestic pro- 
ducers. The waterway, agriculture, and 
merchant marine subsidies may thwart 
the tendency of competition to weed 
out the inefficient. Furthermore, the 
government monopolies in municipal 
electricity and water, state liquor re- 
tailing, and Federal postal service may 
destroy competition or leave little room 
in which competitors might operate. 

Government ownership has also been 
undertaken as a supplement to price 
control of private enterprises. The in- 
fluence of the Tennessee Valley Au- 
thority and similar agencies, and of 
the waterways expenditures, has been 


‘to effect control of prices of electric 


power companies and transportation 
companies. It might be noted in this 
connection that if these government ex- 
penditures can be justified only for their 
regulatory effect, perhaps a cheaper 
course would be to strengthen the hands 
of the appointed regulatory agencies. 

Another interesting aspect of govern- 
ment promotion and ownership is the 
great power of control over many busi- 
ness activities which follows. By with- 
holding grants of aid, or conditioning 
their grant upon acceptance of certain, 
controls, and by the power which comes 
to government in business through dic- 
tating conditions of sale or purchase, the 
government has been able to extend its 
control beyond the scope of ordinary 
regulations. The Walsh-Healey Act, Te- ‘ 
quiring companies to abide by Certain 
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labor conditions efore a public cpntract 
can be granted, has given’ the Federal 
Government more effgctive control over , 
many companies than has been possible ` 
through the National Labor Relations 


Act of 1935 or the Wage and Hour Act- 


of 1938. The yardstick rates of the 
Tennessee Valley Authority aand other 


electric power agencies gave the Federal | 


‘Government more real control over elec- 
tric rates of certain private companies 
than it could exercise under the legisla- 


tion administered by the Fedes] Power- 


Commission. 


ADMINISTRATIVE REGULATION IN 
THE DEFENSE AGENCIES 


Although the actual organization of 
the large number of agencies regulating 
business in the interest of the war ef- 
fort is in a fluid form, one can see how 
these agencies have enveloped almost all 
economic affairs in a net of administra- 
tive regulation. Whether one looks at 
the War Production Board, the Office 
of Price Administration, or any of the 
other agencies directing wartime pro- 
duction, allocating scarce resources, or 
regulating prices, he is immediately 
struck with the character of the admin- 
istrative techniques used. Administra- 
tors, advisory boards, appeal agencies, 
and expert staffs combine to form a vast 
array of agencies which exercise legis- 
lative, judicial, and administrative func- 
tions. Legislative powers carrying 
broad areas of discretion to be used in 
actual’ administration are similar in 


form to the administrative regulation. 


long applied to railroads and electric 
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and gas companies. But it must be 
admitted that the necessity for an all- 
out. wer effort has caused administrativé 
porer to be concentrated in the hands 
of single administrators rather than in 
the care of a more judfcially minded 
commission of several members. And 
it cannot be denied that the administra- 
tion of the d@fense agencies, along with 
the patriotic demands of war, has madé 
effective appeal against orders difficult, 
if not indeed ineffective 

The defense regulation is superim- 
posed upon the more permanent con- 
tro.s. But the gévernment control for 
wa: is more than the traditional pro- 
gram of regulation; for by reaching into 


the prices charged by businesses which 


had long been regardéd as “private” 

“local,” and by extending to control 
over the nature and the quantity. of 
output of many industries previously 
guided by cSmpetition and profit, the 
wartime controls of economic affairs® 
have left virtually no aspect of economic. 


affairs untouched or-unaffected. Should. 


this broad extension of control become 
permanent, or even if the government 
should withdraw from only a portion 
of this recently assumed control, the 
widespread character of government 
regulation must surely constitute the 
pudlic’s. greatest problem. Moreover 
sirce administrative controls have’ al- 
most completely displaced the* more 
treditional forms of control, effective 
. anc yee administrative regulation ntust 
be regarded as a matter of equal. secial 
moment. , $ 
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The Regulatory Agency: Detached ‘Tribunal or 


e 

° E WAS unfortunate that the Inter- 
state Commerce Commission was 
conceived in a spirit that made it ap- 
propriate to name Judge Thomas M. 
Cooley „as its first chairman. A man 
preoccupied with constitutional limita- 
tions would inevitably shape a regu- 
lating body into a judicial tribunal 
rather than into a positive, directive 
administrative ùgency The work of 
this unit and of the independent com- 
‘missions subsequently created in its 
image has never quite recovered from 
the judicialized pfocedure that he and 

his colleagues instituted. 


THE IMPLICIT ASSUMPTION OF A 
TRUNCATED SOVERESGNTY 


It was regrettable that the Interstate 
Commerce Commission should be con- 
stituted as a referee rather than as a 
manager-regulator, but it was the natu- 
ral expression of the political philosophy 
of the period. At that time the doctrine 
of the limited state and the legal sphere 
of anarchy for the citizen and especially 
for the enterprising business corporation 
was in almost undisputed ascendancy, 
both in England and in America. The 
goverrment was a truncated sovereign. 
It faced the double disadvantage of its 
own lack of strength anc pervasiyeness, 
and,the energy, single-purposed tomer. 
ship, and ruthlessness of the typical rail- 
road management. 

This referee concept, as long as it 
lasted, prevented the development of 
positive railroad administration by the 
government. It was not a separate 
managing bureau, but the public itself 
fhat was to plead the customers’ case, 
and it was ngt pleaded before the gov- 
ernment, but before a detached, state- 
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` Positive Administrator? 


less, sovereignty-ignoring tribunal. The 
public and the utility hammered out 
etheir argument in an arena of equal 
tombat, and, on the theory that justice 
can be obtained only in .the courts; 
Cooley and his imitators pretended to 
build up a case law after the manner 
of Henry IT’s trouping judges. 

This phase has now happily passed. 
The new contrition of the courts, the 
financial plight of the railroads and 
other utilities, the new sense of dig- 
nity and responsibility in the kinetic 
branches of the government, not to men- 
tion the growing importance of military 
preparedness, have collectively contrived 
to change the regulator from judge to 
manager. “Regulation of operation” no 
longer describes the real state of affairs. 
At this time, regulation is operation. 

This new state of command unfor- 
tunately is not reflected, however, in 
the typical documentary treatment of 
the regulatory commissions. In the 
usual treatise, the emphasis on litiga- 
tion would persuade one that the princi- 
pal business of commissions is still that 
of defining their jurisdictions, whereas 
the truth is more likely to be that 98 
per cent of their energy is being thrown 
into the application of known law to 
known conditions. 


TYPICAL WRITTEN TREATMENT OF 
THE SUBJECT A 


The typical treatment of regulatory 
commissions in books and journals of» 
political science consists of a historical 
record of their statutory creation and 
amendment, an examination of their 
constitutional relationship to the three 
sovereign branches of government, a 
commentary on the independence of 
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- just received their Ph.D.’s. 


. a 
‘their members,f and a discussion of 
‘whether they currently represent busi- 
. ness or the public: 


When political scfence first emerged” 


‘as a separate discipline in the United 


States and a body of relevant literature 
was being prepared by its sponsors, the 
sources to which they repaired were 
three: the statutes of Congress and ofe 
state legislatures; the opinions of the’ 
courts; and the turgid philosophy of the 
German professors from whom they had 
Before their 
successors in the 1920’s could depart 
from this easy and authoritative habit 
of elucidating first principles, much pa- 
tient grubbing had to be done. Admin- 
istrators had to be watched at their 


` daily ‘tasks, party bosses observed, legis- 


lators and judges scrutinized in their 
informal moments—by humble but bril- 


_ liant souls who wished to find out how 


the government worked rather than how 
it was ordained. 

Some such second generation of pre- 
conceptionless investigators is what is 
now indicated for the regulatory com- 
missions. Instead of the usual. con- 
stitutional polemics as to whether a 
member of a commission is primarily 
legislator, judge, or administrator, or 
whether as a Protean executive he is all 
three, it is now time that we consider 
how these organizations apply known 
law to known facts. Our problem is 
no longer areas of jurisdiction, but areas 


` of positive responsibility. The new de- 


siderata are not litigation and adjudica- 
tion, but control and prevention. It is 
true that judicial procedure lays down 


- the boundaries of the subject, but the 


boundaries by this time are so extended 
that we may well find enough to do to 
exploit the interior. 


_ RELATIVE UNIMPORTANCE OF 
LITIGATION 


To illustrate the primacy of the ad- 
ministrative over the litigious aspects of 
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athe work of the regulatory commissions, , 


let us look at the latest available report | 


of the Interstate Commerce Commif- 
sion, the prototype of this species of 
governmental agency. During thé year 


covered by the document, the United ° 
States Supreme Court had decided, with. . 


and- without opinions, fourteen cases 
touching on,the powers and procedure 
of the Commigsion. In eleven cases it 


upheld procedural orders, andein one - 


case set’ one aside. In, the other two 
cases it upheld one and rejected one 
interpretation by the Commission of 
its jurisdiction. No cases were decided 
primarily on rafe fixing or property 


„evaluation. 


There were only two cases, then, 
wherein administrative decisions were 
vetoed by another bfanch of the gov- 
ernment. . These will get the attention 
of the constitutional lawyer, or would 
get it if they, contained new principles, 


but meanwhile 102,164 boilers were in- | 


spected, 8,565 of which were found de- 
fective. The Bureau of Accounts made’ 
279 general and 18 .special investiga- 
tions. One hundred and sixty-five cer- 
tificates were granted for new railroad 
construction, 6 applications were re- 
jected, and 24 dismissed. The Bureau 
of Finance authorized an isseance of 
$854,000,000 in securities and author- 
ized RFC. loans in the amount of 
$82,000,000. The Bureau: of Formal 
Cases decided 406 cases and disfnissed 
117. The Bureau of Informal. Cases 
handlggl 6,536 Yetters and authorizedere- 
funds in 2,663 cases. 
Inquiry concluded 43 cases in district 
courts, obtained 8 indictments, and filed 


‘one complaint and 20 informations. 


The Bureau of Motor Carriers reviewed 


9,593 reports. *It approved 2,589 ap- 


plications and denied, dismissed, or al-e 
lowed to be withdrawn 5,966, Its Sec: 
tion of Complaints disposed of 416 


formal cases, and its Section of Law | 


and’ Enforcement closed 3,545 com- 


The Bureaw of . 
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plaints. Its Section of Traffic reviewed, sion might well obviath the dialectic of 


65,411 motor tariff publications for com- 
fon carriers and 2,993 minimum rates 
for contract carriers. It rejected 42, 317 
‘schedules. The Bureau of Traffic (rail- 
roads) suspended 114 sets of rates, de- 
clined to suspend 282 sets, and rejected 
or allowed to be withdrawn 72 pleas for 
suspension. To do all this, the Com- 
mission uses nearly three thousand em- 
ployees and spends $8,900,000 annually. 

The leading, cases involving* the for- 
mula to be employed i in making evalua- 
tions for rate-fixing purposes are known 
to every college seniqr majoring in po- 
litical science, @cononfics, or transporta- 
tion, but how much publicity is given to 
the fact that, because of a shortage of 
staff personnel, evaluations by the Com- 
mission are two ànd one-half years to 
ten years behind the fact, and getting 
farther behind all the time? Who 
checks up on things like this? * 

The plain fact is that otr writers who 
are preoccupied with court intervention 
in the work of regulatory commissions 
are not interested in commission regula- 
tion at all, but in construction of the 
powers of Congress. 

Just as the best way to keep assess- 
ment cases out of the courts is to get 
good assessors, so the best way for regu- 
lating commissions to avoid protracted 
dormal hearings and to escape obtruding 
judges is to develop a good administra- 
tion. One shrewd administrative deci- 


4%Which has been the subject of wider study 
—~tglevant jurisdictional cases, or the that 
eannually the Securities and Exchange Commis- 
*sion makes nearly 7,000 investigations, causes 
more than 1,300 individuals and firms to be 
indicted, pushes 500 convictions, and obtains 
upwards of 800 permanent injunctions? 

2Tt is to be expected, of course, that new 
commissions must act as the spearhead of an 
uncertain Congressional intent, that they must 
prabe hereeand there and consequently spend 
more time en banc and more energy in court 
argument, and that they must therefore do 
more litigating, than the older commissions. 


six lawyers. 


¢ EXECUTIVE FREEDOM EMPHASIZED IN 
RECENT ORGANIZATIONS 


Several approaches have been made 
toward a recognition of the impor- 
tance ef positive administration in the 

e regulating agencies. One of these ap- 
“proaches is a growing awareness of the 
distinction among the legislative, judi- 
cial, executive, and administrative func- 
tions of the agency. Thus, the Presi- 
dent neglected to name a board for the 
Federal Alcohol Administration created 
in 1935, but turned over the responsi- 
bility to an administrator in the Bureau 
of Internal Revenue. In 1937 the Presi- 
dent recommended favorable Congres- 
sional action on the proposal of the 
President’s Committee on Administra- 
tive Management to insert the admin- 
istrative functions of the independent 
establishments into the relevant execu- 
tive departments.* Congress declined to 
do this, but the next year it eliminated 
separate enforcement procedure for the 
Federal Trade Commission, and pro- 
vided that its orders were to be final 
and that the business corporations acted 
against must appeal rather than the 
Commission.” Also in 1938 it created a 
Civil Aeronautics Authority, collegially 
composed, with an administrator ulti- 
mately responsible to the President, and 
a separate Air Safety Board.® 

The Bituminous Coal Division of the 
Department of the Interior, a line unit, 
now exercises the functions of the abol- 


8 49 Stat. 977. Abolished by Section 2 of Re- 
organization Plan IH, effective June 30, 1940. 
4Point 4 of his message of January 12. 

5 March 21, 1938, 52 Stat. 111. 

€ Under Reorganization Plans III and IV, 
both effective June 30, 1940, the Authority 
became the Civil Aeronautics Board, absorbed 
the functions of the abolished Air Safety 
Board, and lost some of its responsibilities to 
the Civil Aeronautics Administrator, still re- 
sponsible to the Secretary of Commense. 
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e 
ished National Hituminous Coa] Com- 
mission.” The Fair Labor Standards 
Act of 1938 is enforced by a Wage and 


Hour Division in the Departmert of ° 


Labor, and its administrator exercises 
rule-making powers. The famous Mor- 
gan cases® illustrate the operation of 
this principle in the enforcementeof the 
Packers and Stockyards Act. Indeed, 


early in 1939 the practice of one-man ° 


adjudication of regulatory questions was 
so well recognized that the Attorney 
General’s Committee on Administrative 
Procedure, in “selecting the agencies for 
study . . . confined itself to those agen- 
cies which in a substantial way affect 
private interests by their power to make 
rules and regulations or by their power 
of adjudication in particular cases,” and 
yet found fifty such agencies appropri- 
ate for study.® ‘ 


ADMINISTRATIVE, Not JURISDICTIONAL, 
ANALYSIS NEEDED 


These developments indicate a tend- 
ency to free the hands of the executive 
from judicial procedural restraints, how- 
ever, more than they represent an ef- 
fort to improve routine, uncontested ad- 
ministration. Our next objective in this 
governmental area should be an ex- 
amination of the possibility of making 
administrative practice (and by this is 
not meant hearings and other quasi- 
judicial procedure) more efficient and 
more uniform among the several regu- 

7 Reorganization Plan II, part 1, section 
A(a) (b), effective July 1, 1939. 

8 298 U. S. 468 (1936); 304 U. S. 1 (1938) ; 
304 U, S. 23 (1938); 307 U. S. 183 (1939). 

® Including the independent establishments. 
Final Report, pp. 2-4. 
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Jating agencies. Among the questions 
which could be asked—and answered— 
mighf be these: e 

1. at types of reports from utili-. 
ties are really necessary? ` K 

2. What joint field work can be done 
by the several agencies? 

3. What rules and regulations can 
s be written into a code applicable to all? 

4. What forms of action are most ef- 

" fective? e 

5. What principles of organization 
are generally applicable? 

6. Should reports to the public be 
made more uniforgn? 

The greatest ex&mple of all, to illus- 
trafe the effect of a demand by an in- 
formed public opinion that emphasis on 
administrative efficiency supplant con- 
siderations of control, is the evolution 
of war materials production manage- 
ment. When the real war emergency 
arrived, the Qffice of Production Man- 
agement, the Supply Priorities and Allo- 
cations Board, the Office of Price Ad- 
miristration, with associate directors 
and ex officio Cabinet members dividing 
the responsibility and slowing the work, 
were fortunately readily recognized as 
inadequate, and were succeeded by the 
hierarchical, unified, nondeliberative, 
and powerful organization under*Donald 
M. Nelson. 

There is good reason for the beliefe ` 
tha: if we were faced with the same 
emergency in the regulation of utilities 
anc business as in production of war 
macerigss, we should as promptly Set’ 
abcut to minimize the adjudicatory as- 
pects of our regulatory bodies and to im-* 
prove their administrative effectiveness. 


James C. Charlesworth, Ph.D , is associate professor 


of political science at the University of Penrsylvania, 
Philadelphia, and educational associate in charge of 


the training program of the Isstitute of Local and . 


State Government at the same University. He is cur- 
rently also procedures analyst and director of training + 
* of the Philadelphia Council of Defense. 
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Pressure Groups and Administrative Abencies 


HE perennial problem of subordi- 
. nating speçial interests to the public 
* interest appears in an acute form in the 
phenomenon. of pressure group activity 
upon „the agencies of administrative 
regulation. Regulative agehcies are cre- 
ated fqr the very purpose of curbing 
special interests, and nothing eould be 
politically more natural than that the 
interests should seek to reduce-such ex- 
ternal control to the minimum. In 1942 
the world is witnessing the expansion of 
governmental regulation to an unprece- 
dented extent, and this development has 
notably intensified the activities of pres- 
sure groups in the United States. 


POPULAR CONCERN 


The voters of the American democ- 
racy are responding, typitally, with a 
**mixture of alarm concerning the menace 
to the public interest implicit in the 
stressing of such special interests, and 
of realistic appreciation that each in- 
terest deserves “just” recognition. Few 
Americans expect businessmen to fill 
war orders without some profit, or work- 
ers to regeive wages without considera- 
tion of increased living costs, or farmers 
to produce at depression prices. The 
average citizen, however, does not seem 
fully to appreciate the significance of 
devices for “interest representation” em- 
ployed in the last war and in the Na- 
tional Recovery Administration, sU@h as 
advisory committees, consumers’ coun- 
sel, and employee-employer collabora- 
tion. 

The materials concerning group pres- 
sure upon administratiog are more elu- 
sive than those relative to legislation. 
“Some of the wartime administrative de- 
ctsféns have received widespread news- 
paper and radio publicity, but as a rule 
the pressure is applied to administra- 


` By H. SCHUELER FosTER, Jr. 
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tive agencies in a fashion less public 
and less dramatic than is the mode in 
legislative halls. The present account 
excludes not only legislative lobbying 

«but also consideration of the nonregu- 
‘latory functions of administration, such 
as planning, collecting information, pub- . 
lic reporting, and providing aid and 
assistance. 

In all countries pressure groups are 
constantly working on administrative 
agencies, and their activities can be 
noted at every level of government, from 
the city hall to the international mecha- 
nisms dealing with sugar or opium. The 
size of the group pressing for adminis- 
trative action varies from the mass of 
the Japanese people desiring a reduction 
in the price of rice to a single family (or 
individual) eager to secure a reduction 
in the valuation of property for tax 
purposes. The type of pressure applied 
ranges from the political power of an 
outraged citizenry, through various de- 
grees of economic power as represented 
by campaign contributions and outright 
bribes. Another factor which deserves 
consideration in the analysis of pressure 
is the degree of organization which 
unites the group and concentrates its 
force. Here again the variations run 
from the loose union which characterizes 
the very large groups (consumers) to 
the tight associations encountered in 
some branches of business (electrical 
utilities). 


PRESSURE ON ADMINISTRATION 
THROUGH LEGISLATURE Ş 
AND COURTS 


In assessing the significance of group 
pressure upon the administration, it is 
important to realize that administrators 
frequently complain about the inade- 
quacy of their statutory authority. As 
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; : 
soon as special ifterests realize that they , 


cannot prevent some form of *govern- 
mental regulation, it becomes their natu- 
ral concern to see that the adopted law° 
contains the minimum authority for 
interfering with accustomed practices.1 
When the regulatory agency is set up, 
special interests press for the adoption 
of interpretations of the statute whiche 
were certainly not intended by the cru- 
saders who pushed the measure through 
the legislature. Annual attempts are 
made to hamper the regulators by re- 
ducing the appropriations requisite for 
the maintenance of the agency in full 
vigor. The administrators ‘are threat- 
ened with the necessity of fighting a 
keen legislative contest if they persist in 
disliked practices. Agricultural groups, 
for example, proposed to fix the interest . 
rate on farm loans by statute unless the 
administrative agency consented to a 
reduction.? Even if the administrative 
agency emerges unscathed, much of the 
available time and energy have been 
turned into fighting for funds or ward- 
ing off legislative attacks. 

The fact that a special interest can 
appeal to the courts; following an ad- 
ministrative decision, is sometimes more 


hampering to the regulatory agency ‘ 


than the threat of appeal to the legis- 
lature. It is, of course, part of our 
traditional scheme that every party dis- 
satisfied with an administrative inter- 
pretation of a law may secure a judicial 
interpretation; and every regulatory 
agency must work with one eye fixed on 
the courts. New regulatory ventures 
have been brought to a sudden halt by 


1 For one good example, among many given 
eby E. P. Herring in his leading work in this 
whole field, Public Administration and the 
Public Interest (New York, 1936), see the 
account of the early years of the Federal 
Power Commission, pp. 139-49. 

2See D. C. Blaisdell’s recent study, Eco- 
nomic Power and Political Pressures, Mono- 
graph No. 26 of the Temporary National Eco- 
nomic*Committee (1941), p. 180. 
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decsions in both our state and national 
comts. As soon as one inferior court 
dec8ion questions the constitutionality | 
of ie policy, doubt is cast upon the 
aunority of the regulators. So ft was 
with the National Recovery Administra- * 
tiot, the Agricultural Adjustment Ad- 
miczistration, and the National Labor 
Beend. Special interests such as the 
Nezional Assogiation of Manufacturers 
un-ermined the Labor Board, and the 
electricdl utilities hampered the admin- 
istation of the “death sentence” to 
hosing companies. However the Su- 
prene Court may eventually hold, the 
apzeal to the coufts is likely to interpose 
a =wo-year delay in the effectuation of 
the regulatory agency’s decisions. Cer- 
taimly the business groups of the Nation 
have been well-nigh fnanimous in their 
suzport of the Walter-Logan bill, which 
pr<vides for an appeal to the courts on 
the validity, of administrative regula- 
ticas before they need be observed.* ʻi 
This brief discussion of the efforts of 
sp=cial interests to circumvent admin- 


‘istrative decisions by recourse to the 


ot=er two branches of government not 
only clarifies the conditions under which 
th= regulators work, but serves also as 
a 2stimonial to the fact that on numer- 
ow occasions the administratsve agen- 
cies offer greater resistance to special 
in=rests than do the legislature and the 
juciciary. In one further respect have 
pressure groups employed the legislature 
to- further their preferences: the naming e` 
of adpinistratérs. ° 


a 
S=CURING FAVORABLE ADMINISTRATORS, 


The special interests are fully aware 
of the crucial importance of the regu- 
laDry personnel. On some occasions 
they have succeeded in having com- 
pEisant persons named by the appoint-, 


= See ibid., pp. 97-104 on Labo? Board, amd 
p. 159 on utilities. ; 

= See the article by Oliver Peter Field in this 
isste of THE ANNaLs. 
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ing authority, and on other occasions 
‘they have prevented legislative approval 
“ofe the nominee.” As Herring says, 
“Time and again our commissions Kave 
been run by officials who are merely the 
pale reflection of the very interests they 
‘areesupposed to regulate.” ® At various 
times the Federal Trade Commission 
and the.Federal Radio Commission have 
clearly demonstrated the significance of 
personne] with respect to regulatory 
policy; and the change in secretaries to 
the old Federal Power Commission pre- 
sented a most striking example. 

Wartime conditions have brought a 
great number of industrialists into the 
emergency agencies regulating priorities 
_and production. In Great Britain there 
has been criticism of naming industrial- 
ists as “controllers,” despite the evident 
practical utility of such a policy; and 
in America the Truman investigating 
committee reported that some of these 
nominees acted as “lobbyi8ts.” Even 
"felatively subordinate officials are vested 
with considerable power respecting par- 
ticular interests. 

Prolonged criticism of the personnel 
of the National Labor Relations Board 
by the spokesmen of business and of 
the American Federation of Labor was 
followed by a complete shake-up. When 
President Roosevelt sent the name of 
ex;Congressman Thomas R. Amlie to 
the Senate as his nominee for the Inter- 
state Commerce Commission, so much 

e dissent arose from railroads and sena- 
tors hat Mr. Amlie asked to haye his 
name,withdrawn.” A different group”of 
interests, during the Coolidge days, 


5 The Supreme Court, in Rathbun v. United 
States, 295 U. S. 602 (1935), denied the right 
of the President to remove Commissioner 
Humphrey from the Federal*Trade Commis- 
Sion. This case was not instigated by a pres- 
sure group, but it offered assurance against 
sudeem dismissal of members of independent 
administrative agencies. 

8 Herring, op. sit., p. 178. 

7 Blaisdell, op. cit., p. 62. 


„acted through the denke majority of 
” senators "who rejected the nomination 
of Charles Warren to be Attorney-Gen- 
geal o ` ; 

On the level of state government, the 
collaboration of private organizations 
with administrative agencies has been 
officially. encouraged in numerous in- 
stances. Lahe Lancaster has described: 


first, the grant of appointing or nominating 
power to private associations in connection 
with the constitution of various examining 
and regulating boards and commissions. 
Second, there has been extensive use made 
of private associations in the setting up 
and application of standards of administra- 
tion in the various technical services.® 


The professions thus regulated include 
a considerable number; and the stand- 
ards apply to such various fields as 
accounting, civil engineering, and oste- 
opathy. In such instances the preserva- 
tion of the public interest depends in 
large measure upon the degree to which 
the “profession” has developed a truly 
professional sense of responsibility and 
standards of practice. 

Indeed, it is desirable that adminis- 
trative regulators should develop pro- 
fessional standards and a professional 
spirit in whatever areas may be pos- 
sible. Herring discusses the creation of 
a professionalized corps in the food and 
drug administration: “Their pride in 
their work and their solidarity enables 
them to offer a stubborn resistance to 
the many pressures that arise from the 
routine of administration.” ° 


PRESSURE ON STATE AND LOCAL 
ADMINISTRATION 


If one were to ask an average citizen ` 
for typical instances of group pressure 
on regulatory authorities at the state 
and local level, the response would prob- 


8 “Private Associations and Public Admin- 
istration,” Social Forces, Vol. 13 (Dec. 1934), 
pp. 285-86, 

® Herring, op. cit., p. 241. ° 


24 . THE ANNALS OF THE AMERICAN ACADEMY 


ably include: Javoritism in. the regula- | 


tion of the liquor traffic, the administra- 
tion of zoning, special privileges from 
the “blue sky” regulator, afc, surely, 
the pressure of the utilities upon their 
controllers. Administrative regulation 
at this level of government (aside from 
utility rate making) involves chiefly the 
policing of standards by means of ing 
spection. Building codes are applied; 
machines in factories are checked with 
-the safety code; hotels and restaurants 
are (occasionally) inspected for observ- 
ance of the sanitary code. Relatively 
little discretion is given these state and 
local agencies, in contrast with the con- 
spicuous powers exercised by the regu- 
lating bodies of the National Govern- 
ment. 

Sufficient discretionary power exists, 
however, for numerous interests to 
seek administrative favor. Organized 
employers have been pressing for re- 
ductions in their contributions to 
state unemployment insurance sys- 
tems, wherever state laws empower the 
administrative authorities to make ad- 
justments. Sometimes administrators 
. exercise a discretion which they have 
not been given. In Ohio, in 1942, war 
contractors applied to the Director of 
Industrial Relations to waive the provi- 
sion of the state law which sets a limit 
of forty-five hours to the working-week 
of factory women. After conferring 
with the Secretary of Labor in Wash- 
ington, the Director granted such waiv- 
ers to sixty-two Ohio manufacturers. 
Yielding to this pressure group promptly 
drew the fire of another, and two hun- 
dred representatives of the Ohio Fed- 
‘eration of Labor and the Ohio CIO 
attended a conference called by the 
Director to explain the situation.’ 

More typically, however, the pressure 
encountered by state and local authori- 
ties seems to emanate from relatively 
small groups. Particular business con- 

leColumbus Citizen, Jan. 29, 1942, p. 11. 


cerns or individuals wish to escape the 
rigors of the rules. Accordingly, these 
pressures often take the form of polti- 
c=l intervention, the influence of official 
friends, of the machine, or of plain or 
fancy bribery. Stories, with this theme 
are the commonplace of every state cam- 
paign. An outstanding case is the con- 
trikution in 1926 of $125,000 by Samuel 
Iasull to the senatorial campaign of 
Frank L. Smith while Mr. Smith was 
sill a member of the Illinois Commerce 
Commission, which had jurisdiction over 
electricity rates. 

To deal with pressure of this clearly 
antisocial type, little can be done except 
ky raising American politics above the 
spoils level. Measures of regulation of 
sach “lobbyists” would be manifestly 
impracticable, ever® if they had not 
proved disappointing when applied to 
legislative lobbyists.1* Individual ad- 
riinistrators will probably continue to 
ka weak—fust as judges are from time 
t> time impeached or forced to resigr** 
but the record of the British civil serv- 
ize and of the American Federal service 
Cemonstrates that the diminution of 
the spoils system can materially elevate 


the record in terms of loyalty and in- 


tegrity. 


INDIVIDUAL Pressure on Nationat 
ADMINISTRATION 


On the national level there seems to 
be perceptibly less evidence of indi- 
~idual and small-group pressure which, 
typifies the attack on state adminjstra- 
tuof. The Teapot Dome affair inyolved 
the abuse of discretion in -making gil 
bases; but the Harding era scandals 
“which are scarcely typical of national 
administration) did not chiefly involve 
regulatory a¢tivity. Pressure groups 
xevertheless try to associate national 


11 See Carroll Wooddy, The Case of disank 
Ll. Smith, Chicago, 1931. 

12 See Harvey Walker, Law Making in the 
United Stetes (New York, 1934), pp. 294-99, 
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regulation with the odious stereotype of , 
_ the local politician, as witness the title 
`of an article written by the editot of 
Food Industries for Printers Ink in 
1933:°“Why Honest Food Companies 


“Oppose Tugwell Bill; leaves legitimate 


manufacturers at mercy of political ap- 
pointee.” 18 In fact, the article does 
not constitute an exposé ,of political 
favoritism in the food and drug admin- 
istration. It does express alarm over 
placing the power of “life and* death” 
in the hands of a bureaucrat, and makes 
a complaint that food manufacturers 
could not get advance epproval of their 
labels from the*Bureat (although they 
could get disapproval), but had to run 
the risk of subsequent prosecution. 
Individual businessmen do travel to 
Washington to complain about regula- 
tions which seem unnecessarily to ham- 
per their particular concerns. They not 
infrequently gain a measure of success 


. . . e 
aq (Without losing their annoyance over 


the necessity of the trip and the damage 
already done); but in numerous cases 
aid is sought of persons better ac- 
quainted in Washington, such as the 
local Congressman ** or the staff lob- 
byist of a trade association or general 
business group. The presence in Wash- 
ington of specialists watching over the 
interests of members scattered through- 
eut the country makes individual fa- 
voritism less likely; and the strong 
publicfty which illuminates the national 
(as contrasted with the state) bu- 
‘reancracy likewise tend§ to migimize 
individual efforts and to provide an 
excellent forum for the spokesmen of 
pressure groups. 


ORGANIZED PRESSURE ON NATIONAL 
ADMINISTRARION 


e The sending of a deputation to call 


e£? Printers Ink, Vol. 165 (Nov. 16, 1933), 
p. 34. 

14 See J. P. Chamberlain, Legislative Proc- 
esses (New York, 1936), Chapter I. - 


upon a * departmental EETA or the 
prime minister, has long been a signifi- 
cant technique employed by pressure 
‘groups in Great Btitain, whether con- 
cerned with the tariff, labor, agriculture, 
or foreign policy. Equal significance at- 
taches to similar practices in the United 
States, especially when the administra- 
etive agency has a large measure of 
policy-making power. In 1915 the 
pressure of the bankers upon the State 
Department revolutionized the policy on 
loans to belligerents without any legis- 
lative action whatsoever. On another 
occasion the corn-sugar interests per- 
suaded the Secretary of Agriculture to 
nullify the ruling of his food and drug 
administration on the labeling of dex- 
trose. In January 1942, Price Admin- 
istrator Leon Henderson, following a 
conference with representatives of the 
automobile dealers, announced a relaxa- 
tion in the severity of the automobile 
rationing scheme which relieved the 
dealers of the necessity of paying large 
storage costs on vehicles no longer sub- 
ject to sale. 

Respecting the regulatory activities 
of independent commissions, reference 
has already been made to the co-opera- 
tion given the utility industry by the 
Federal Power Commission. In the 
case of the Federal Radio Commission, 
Herring concludes that outside economic 
influences exerted a great power in the 
determination of public policy. Al- 
though the commission discriminated 
“against special interests as such,” 
identified the interest of national ad- 
vertisers with the general welfare.*5 On 
the other hand, the oldest of the com- 
missions, the Interstate Commerce Com- 
mission, is realized by both railroads* 
and shippers to offer protection against 
sectional and political activity. 


The Association of Practitioners before the 
Interstate Commerce Commission was or- 


15 Herring, op. cit., pp. 171-72. - 
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ganized in 1930 da the declared’ „purposes 
of promoting the proper administration of 
the laws under which that body operates, 
upholding the honor of practice before the 
commission, and encouraging cordial rela- 
tions.28 


The type of pressure which the groups 
apply varies from the private: confer- 
ences of the bankers with the State De-e 
partment officials to the wide-scale pub? 
lic propaganda campaigns undertaken 
by the utilities and merchant marine. 
The threats implicit in a propaganda 
campaign are those of legislative revi- 
sion of the agency’s power and reprisal 
at the polls against a President identi- 
fied with a disliked policy or appoint- 
ment. On the positive side, a propa- 
ganda effort aims at building up popular 
(and hence legislative) support which 
may affect the regulatory agencies. 
Even rather generalized, “good will,” 
campaigns have apparently been re- 
garded as worth while by banking, 
manufacturing, air, shipping, and other 
interests. Such broad-gauged efforts are 
commonly applied either when the regu- 
latory agency’s program is relatively 
novel (and there is hope that an aroused 
public may overcome the weight of the 
opposing interest groups) or when the 
administrative agency deals largely with 
the letting of contracts to private enter- 
prises, rather than regulation of a more 
direct character. (This contract-letting 
has given rise to the most odorous scan- 
dals, and has tended to create a popular 
stereotype of corrupt administration— 
without distinction between the con- 
tract-letting and regulatory agencies.) 

The eagerness of business to secure 
the passage of the Walter-Logan bill, 

“and the fact that it did pass both houses 
of Congress, testify to the greater re- 
sistance of regulatory agencies as con- 
trasted with Congress. The story of 
agricultural price fixing in early 1942 
is to the same effect. Farm pressure 

16 @hamberlain, op. cit., p. 206. 
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. groups had succeeded in winning the ` 
Secretary of Agriculture over to their 

view that he should permit an app- ` 
ciable rise in those prices somewhat 

under his control. Next, the Céngres- 

sional farm bloc inserted in the general”, 
price-control law a provision giving the 

Secretary of Agriculture a “veto” over 

the Price Administrator as to top prices 

on agriculturgl commodities. But on 

the morrow of the legislative evictory, 

the Sectetary of Agriculture announced 

that he was in agreement with the Price 

Administrator, and that he did not in- 

tend to permit ny great advance in 

farm prices. Thts statement apparently 

reflected the power of the President, 

representing all of the Nation, to control 

the Secretary of Agriculture, represent- 

ing the farming minority. The Presi- 

dent’s decision offered protection to the 

nonagricultural element of the popula- 

tion through the regulatory power of 

the Office of Price Administration. The 

office of President functions as a bul- 

wark of the public interest against spe- 

cial interest; but in the present crisis, 

the increase in his regulatory duties 

creates a task almost impossible of exe- 

cution. 


GROUP REPRESENTATION, IN 
GOVERNMENT . 


The accumulation of regulatory decé- 
sions on the President’s desk is some- 
what reduced by introducing at lower 
levels of the administrative mechanism, 
representatives of broad as well as spe- 
cial interests. The Consumer Division 
of the Office of Price Administration 
follows the provision of a Consumers’ 
Advisory Board in the National Recov- 
ery Administration and the Consumers’ 
Counsel in thee Agricultural Adjustment 
Administration. Strong emphasis upon 
the consumers’ interest can, constitute 
an important weight to counter those 
of producing groups, and thus facilitate 
the achieving of the public interest. 


re 


Our experience with consumer repre- 
sentation is not extensive, and fre- 
quéntly the consumer agency has béen 
a part of a larger unit (such as the 
NRA of the Department of Agriculture) 
Which is primarily devoted to producers’ 
interests. Consumer representatives 


have tried to create pressure groups. 


among æ mostly unconcerned citizenry. 
“The obstacles to successful consumer 
organization are formidable; the provi- 
sion of nuclear centers around *which 
consumer organizations can grow estab- 
lishes a basis at least for effective con- 
sumer representation.” 7 It may well 
be that the establishment of the price 
administration as a presidential agency 
definitely dedicated to the maintenance 
of low prices, and flanked by some thou- 
sands of local consufner committees, will 
evoke materially greater pressure in the 
public interest. 
Before issuing rules affecting particu- 
lar businesses, most regulatoty agencies 
old at least informal conferences with 
representative businessmen. Formal 
opportunities to present data have been 
given in connection with reciprocal trade 
agreements. The trade practice confer- 
ences summoned by the Federal Trade 
Commission have raised the standards 
of practice in accordance with the 
weight of sentiment within the trade 
group. Increasing resort is had to the 
device of appointing advisory commit- 
tees of businessmen in both Britain and 
«America. Frequently the advisory com- 
` mittee contains about the same mem- 
bership as a pressure group, as in the 
case of the investment bankers (ad- 
visory to the Securities and Exchange 
Commission), from whose spokesman 
Blaisdell quotes: 


All the work which the conference is doing 
itis doing in a spirit which you might com- 
Patgeto the gentle persuasiveness of Paul 

17 Merle Fainsod, “Nature of the Regulatory 
Process” in Pubkc Policy (1940), edited by 
Friedrich and Mason, pp. 297-323, at p. 309. 


Pressure, GROUPS AND ADMINISTRATIVE AGENCYES 


27 


the „Apostle. The work shes the Invest- 
ment Bankers Association inevitably has to 
do is characterized by what you might call 
the militant pursuit ofan objective by the 
Crusadets.28 ' 


As Professor Herring says: 


Advisory sommittees have their weaknesses 
and dangers, But they do suggest a way of 
introducing the informed and vital views of 
citizens into the governing process. They 
provide a channel for bringing in fresh cur- 
rents of opinion from technical societies and 
trade groups.?® 


To be most effective in promoting 
the public interest, representative de- 
vices must obviously include all af- 
fected interests.2° Under the NRA, 
although consumer representation was 
inadequate, labor representatives did 
participate with employer representa- ` 
tives in code making. The Fair Labor 
Standards Board utilizes representatives 
of the public as well, in the fixing of 
minimum wages. The erstwhile dual 
headship of the Office of Production 
Management symbolized official recog- 
nition and approval of business-labor 
collaboration in the defense program. 
In the machinery for settlement of in- 
dustrial disputes, this necessity has long 
been recognized. The International La- 
bor Office has published an imposing 
volume on the Wartime Developments 
in Government-Employer-Worker Col- 
laboration, giving numerous instances 


18 Blaisdell, op. cit., p. 135. 

19 Herring, op. cit., p. 350. 

20 W, B. Graves, in his article, “Citizen Par- 
ticipation in the Government of Reorganized 
States,” Social Forces, Vol. 16 (May 1938), p. 
502, is not much encouraged by the practice 
of representation on the state level: “A large 
percentage of those appointed are usually poli- 
ticians, and . . . the methods of selection com- 
monly used certainly do not insure compe- 
tence.” 

21 Montreal (1941), a supplement to its 
Methods of Collaboration between the Public 
Authorities, Workers’ Organisations, and Em- 
ployers’ Organisations (1940). - 
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of the sea A of collaborative de-, 


vices into the central administrative ma- 
chinery, the social field, and planning 
for postwar. reconstruction i in Aystralif, 
Great Britain, the United States, and 
elsewhere. 


Is COLLABORATION Fascjsm? 


The pattern of the collaborative ma 
chinery, of the NRA, and the conclusi6én 
that NRA decisions frequently reflected 
big business at the expense of the con- 
sumer, labor, and even little business, 
have given rise to fears of an American 
fascism. ‘The reappearance of mecha- 
nisms bearing a superficial resemblance 
to the corporative state has added to 
the fears of dictatorship. But this re- 
semblance is largely an accident of 
newspaper headlines, which have bla- 
zoned the startling acts of the dictatorial 
states and have largely ignored the 
steady development of employer-em- 
ployee co-operation in the democratic 
states of Europe and Australasia. 
Americans need not abjure schemes of 
facilitating the co-operation of special 
interests simply because they have been 
abused by dictators in the forging of 
their national programs. 


ROLE oF PRESSURE IN DEMOCRATIC 
GOVERNMENT 


In democratic countries the under- 
lying freedoms of expression and dis- 
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cussion and of economic and political 
crganization create a situation totally 
ciferent from that of the militaristic 
Ccictatorships. Under these freedoms, 
elections are real, and the people con- 
trol their legislatures. and executives, 
even when we speak of the President 
és a wartime “dictator.” American 
Pressure groups have on occasion suc- 
ceeded in delaying the full application 
cf a policy adopted by the public, and 
they Have sometimes distorted the con- 
cept of the public interest followed by 
z regulatory agency. These divergences 
from the public, interest can best be cor- 
rected by incorporating into the admin- 
istrative machinery representation ef all 
interests, and the substitution of pro- 
fessional administrators for spoilsmen. 

Understanding tHe statement to em- 
brace consideration for agriculture and 
the consumer, we may share the conclu- 
sion of the International: Labor Office: 


. On the successful development of collabor#® 


tion between the organized representatives 
of the employers and workers among them- 
selves and with the institutions of the mod- 


ern State depends in very large measure the - 


future of democracy. It is, indeed, an ex- 
tension of democratic principles and meth- 
eds from the political into the social and 
economic life of nations which is a vital 
condition of the continued existence of po- 
Hitical democracy.?? 


22 Wartime Developments, p. vii. 
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HE term E politics” as used 
in the title of this article implies 
that? politics is something pernicious, 


- from which “good” administrative agen- 


cies ought to be insulated. Qn the face 
of things this attitude is remarkable, 
because the object of all politics, all pol- 
icy, all public discussion of polity, all 
elections, and democracy itself is ulti- 
mately to control administration. The 
whole governmental progess “culminates 
in a series of administfative acts. If 
politics is properly concerned with the 
origin of public policy, it must also con- 
cern itself with the results of policy; 
it is logical to follow*the process through 
to its conclusion. In this sense politics 
permeates administration. In a democ- 
racy the political parties (as. mobilizers 
gf majorities) have the most? legitimate 
imaginable reasons for concerning them- 
selves with the grand strategy of gov- 
ernment, i.e., the policies administered 
by the governmental agencies. If policy 
is anything at all, it is a guide to ad- 
ministration and a method of controlling 
administration. How does it happen 
that thougletful people have come to feel 
that politics and administration ought 
tobe divorced? 


Lack oF Party COHESION 


e To understand what is meant by the 
expression “partisan politics,” it isenec- 
essarye first to make some observations 
concerning the nature of American par- 


" ties, for it is easy to assume the exist- 


ence of a partisan influence in govern- 
ment which the parties, in fact, are 
wholly incapable of exerting: What sort 
of control could the Amerian parties in 
any, case exexcise over the administrative 
establishment? The truth of the matter 
is that it is not, very easy to detect and 
describe the influence of the parties on 
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the administrative agencies if we except 
one important matter, namely, the pa- 
tronage system. 

The control of the parties over, the 
fundamental “policy of the government 
istan elusive subject because the Ameri- 
can major party is not an effective 
policy-making institution. Doubtless, 
the most important instrument for the 
formulation of public policy is legis- 
lation, but the influence of the parties 
on legislation is not overwhelming and 
decisive. Any analysis of the votes in 
Congress will demonstrate immediately 
that the parties are not generally able 
to hold their lines in Congress on contro- 
versial issues in legislation; they divide 
and form combinations in both houses 
which more often than not simply ignore 

‘party lines. Public policy as expressed 
in legislation is developed across party 
lines and in spite of party divisions 
more often than it evolves as a conse- 
quence of party conflict. 

This is the most important single fact 
concerning the nature of the American 
party system, and must therefore be the 
starting point of all calculations con- 
cerning party politics. It is all the more 
necessary to grasp this crucial fact firm- 
ly because the parties have been extra- 
ordinarily successful in concealing their 
condition from the public. What has 
been said about partisan influence in 
legislation applies with equal force to 
all other Congressional instruments for 
the formulation of public policy, i.e., the 
budget, debate, congressional investiga- 
tions, and so forth. 

The parties produce relatively insig- 
nificant effects on public policy because 
they rarely seem to be sufficiently in- 

fie T to impose them on 

pa 


en The instruments and 
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policy have A. been developed. The, 
President and his party colleagues in 
Congress might seem at first thought 
to be the logical formulators af party 
policy, but they do not in fact constitute 
a cohesive group acting together to ham- 
mer out a program of party action for 
which they are jointly responsible and 
to which they adhere loyally, though & 
substantial habit of consultation does 
produce a degree of joint action. If the 
President sponsors a program, it may 
nevertheless be freely sabotaged by his 
partisans in Congress. 

Is the presidential policy properly 
speaking a party policy at all? The 
fact is that no one has a right to speak 
for the party, no program or platform 
binds anyone, and only the faint out- 
lines of a party policy are discernible 
in the chaos of undisciplined partisans 
in the government, each of whom seems 
to do about as he pleases with surpris- 
ingly little common action and cohesion. 
So far as the influence of the parties on 
the great business of politics, the formu- 
lation of public policy, is concerned, it 
is difficult to describe, though it would 
be an overstatement to say that it does 
not exist. 

It would be difficult, indeed, to dis- 
cover a comprehensive set of policies 
administered by the ten great executive 
departments which could be identified 
as distinctively Democratic or Republi- 
can, accepted as such by both parties 
and considered binding on them. If 
this is true of the departments whose 
heads are directly responsible to the 
President, it is equally true of the inde- 
pendent offices and establishments. One 
may doubt that any substantial number 
of the policies administered by agencies 
inside or outside of the ten executive 
departments could be described properly 
and by common agreement as the prop- 
erty and responsibility of one or the 
other of the major parties. Somehow 
poltcies get themselves formulated, but 


the role of the party in making the 
determination is variable and very often ` 
inflecisive, because no one person’ or 
body, large or small, has the power to ` 
make decisions that are binding on the 
party in Congress.  » . 


NECESSITY FOR PARTIES 


Unsatisfactory and insufficient as the 
parties may, be, there is no substitute © 
for them. The Democratic party is an 
extrerfiely blunt instryment of govern- 
ment. Nevertheless, it was the only 
instrument available in 1932 when a 
major reversal àn policy was sought by 
the American “people, and so it was 
made a vehicle for the establishment of 
the New Deal in spite of itself. Both 
parties have, moreover, collaborated in 
making the presidency the focus of 
American politics. The result of this 
tendency is to expand the President’s 
responsibilities more rapidly than his 
powers arg expanded, but it proves that 
the parties are factors in the formulation 
of public policy despite the chaotic con- 
dition of the Congressional party. 

The upshot of the foregoing statement 
is (1) that the parties do and do not 
have influence on public policy and 
(2) that the influence of the parties on 
policy (and, therefore, on ¢he admin- 
istrative agencies) probably ought to be 
much greater than it is. ° 


A Patronace-GETTING DSVICE 


In contrast with the foregoing, the 
influence of the parties in the petty busi- 
ness of politics is strongly marked. 
That is to say, party divisions show ap 
clearly in the scramble for patronage‘ 
and the spoils of government. In this 
kind of politics, the organization moves 
with precisi®n. Powerful instruments 
for the extraction of patronage from the 
government have been deyised bythe 
parties. 

Thus, the language af Section 2 of 
Article II of the Constitution, providing 


that the President “shall appoint am- 


bassadors, other public ministers and 
“c@nsuls, judges of the Supreme Cdurt, 
and all other officers of the United 
States, whose appointments are not 
‘herein otherwise provided for” with the 
advice and consent of the Senate, has 
been given an expansive statutory inter- 
pretation to include great numbers of 
Federal officers whose , appointment 
‘might well have been vested in the 
President alone,or in the head? of de- 
partments. 
When combined with the practice of 
senatorial courtesy, this éxtension of 
the power of confirmatfon has proved to 
be a productive source of patronage. 
Congress has shown remarkably little 
enthusiasm for supporting the merit sys- 
tem, which has béen expanded princi- 
pally by executive regulations based on 
feeble statutory authorizations. It is 
Congress that has again and again taken 
wee ction to preserve the patrofage system. 
Congressmen have not hesitated to use 
their control of the budget .to compel 
heads of departments to make conces- 
sions to them in patronage matters. 
However ineffective the Congressional 
party may be in the formulation of pub- 
lic: policy, there is abundant evidence 
of its alestness and energy in patronage 
matters. 
e The situation described in the fore- 
going paragraphs reflects accurately the 
condition of the party. Patronage is 
e primarily a local phenomenon, a mani- 
festation of the needs arf authogity of 
the docal party bosses and party ma- 
chines and the significance of local ma- 
chines in national politics. 
men and senators are the principal 
administrators of the system by which 
the needs of the local Bosses are sup- 
plied. Patronage extracted from the 
national administration is fed into the 
local machines; it strengthens the local 
party organizations, The record of the 
presidency as a party institution for 


Congress- - 
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. the exploitation of issue% and the formu- 


lation of policies has not always been 
clear, for the President must live with 


Congress and must do business with ° 


the local party bosses. Nevertheless, 
the evidence is overwhelming that Con- 
gress is the favorite instrument for the 
execution of the patronage demands of 
ethe local party machines. 

* A comparison of the subjects upon 
which the party in Congress must agree, 
with the subjects upon which it need 
not agree, proves something about: the 
nature of the parties—it proves some- 
thing about the locus of power within 
the party organization. It is, more- 
over, as an extractive enterprise for the 
procurement of patronage that the in- 
fluence of parties on the administrative 
agencies is most clearly marked. In 
this kind of politics the “independent” 
administrative agencies are not much 
more immune from partisan influence 
than the great executive departments, 
for the “independence” of these estab- 
lishments is directed against presidential 
interference rather than Congressional 
interference. 


CHARACTER OF THE PARTIES 


In view of their general ineffective- 
ness in the formulation of public poli- 
cies, what sort of public discussion can 
the parties.carry on? For want of a 
program for which it is responsible and 
upon which it has accumulated a con- 
sistent record of voting and action, the 
party produces a discussion which seeks 
to compensate in fervor and extrava- 
gance what it lacks in accuracy and 
responsibility. Once the discussion is 
cut loose from the record, it is apt to* 
depart from reality altogether. Some- 
times the partisans in Congress seem to 
be able to get together only in the realm 
of fantasy, in an atmosphere of claims 
and counterclaims so exaggerated as to 
be truly reckless. - 
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This kind Neg gs douktless ac- 
counts very largely for the bad ‘reputa- 
tion of partisan politics, and is probably 
the worst preduct of the special kind of 
party system now established in the 


United States; it is worse than the spoils 


system itself. But the cure for it is a 
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e perty system that can formulate policies 
ard exploit issues. Instead of elaborat- , 
inz devices and procedures for insulatifig 
the administrative agencies from parti- 
sam politics, we might profitably concern 
ourselves about the cendition of the, 
perties. 5 
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The Case for Integration of Administrative Agencies 


HE assumptions which underlie the 
Report of the President’s Commit- 
tee» on Administrative Management re- 
flect the experience of those engaged in 
governmental organization ,studies. in 
this country in the past quarter of a 
century.e It is an experience stemming 
earliest from thg Bureau of Municipal 
Research in New York City, whose staff 
members and students soon were en- 
gaged upon analyses of organization and 
procedure in the nationĝl and state gov- 
ernments as well as in many cities, and 
from the short ballot movement, asso- 
ciated with Richard Childs and the Na- 
tional Municipal League, and reflected 
in the city manager movement and pro- 
posals and programs.in many states. In 
Illinois the work of a group, of research 
wayvorkers from the University of Illinois 
was implemented by the leadership of 
Governor Lowden; in Massachusetts 
and New York, the influence of person- 
nel from the New York Bureau—Gu- 
lick, Lambie, Robert Moses, for example 
—similarly was brought to bear through 
able political leadership, most notably 
through Alfred E. Smith during his long 
service as Governor of New York. 

* More recent factors will shortly be 
noted.. We may concern ourselves at 
the moment with searching out the core 

” of theory, of assumptions, that repre- 
sented the best judgment of this able 
group concerning the general scheme of 
organization of the administrative sys- 
tem of the particular unit of govern- 
ment studied. Surrounding that core, 
it should be noted, was @ more general 
political situation of the period—a pe- 
riod which saw in Theodore Roosevelt’s 
“New Nationalism” and Wilson’s “New 
Freedom” a political response to the de- 
mand for a more positive role of govern- 
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ment in the increasingly interdependent 
society of the world generally. 


SoME ASSUMPTIONS STATED 


e The assumptions seem to be these: 

* 1. Government is an agency estab- 
lished by people to provide services 
which facilitate their lives in some way. 
Thus, impartial adjudication of disputes 
releases energies that might otherwise be 
wasted in fighting; good roads widen 
markets and ease travel generally. Gov- 
ernment is viewed as an acting, a doing, 
instrument. Wilson predicted this in 
one of his earliest writings, a paper 
on “The Study of Administration,” as 
the emphasis which was to be placed 
upon government in twentieth-century 
America. 

2. A policy for one of these func- 
tions of government should be respon- 
sibly advanced by the head of a de- 
partment charged with that function; 
it should represent the experience and 
knowledge of all agencies charged with 
any significant power and responsibility 
relating to that function, so that there 
might be the most economical and effi- 
cient use of the instruments of govern- 
ment. The words “economy and effi- 
ciency” were widely used in the early 
movement, and appeals were made to 
the supposed ideal of business admin- 
istration and business practice generally, 
and to the neat and compact form of 
organization that was ascribed to the 
organization of the National Govern- 
ment. In fact, the short ballot ad- 
vocates at the Albany constitutional 
convention in 1915 were dubbed the 
“Federal crowd” partly for this reason. 

3. Just as one of the major influences 
that was behind the civil service reform 
movement was the political and moral 
objective of purifying the system of 


i compact ` 


. department. 
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34 
representative bails so the move-, 


ment to achieve a more orderly and 
administrative organization 
was in part.a movement to purjfy and 
make more clearly responsible the politi- 
cal leadership of the city or state. 
Elihu Root’s famous speech at Albany 
in the New York State Constitutional 
Convention is a clear expression of this 
objective. Ultimately, it was held, artd 
as directly as possible, all the agencies 
dealing with a function of government 
should, through their responsible heads, 
be related to the political agents of the 
people, the elective chief executives, and 
the legislature, through those executives 
strengthened by a grant of badgetmak 
ing power. 

4. Such responsible political leader- 
ship would be more efficient if the agen- 
cies related to the same function were 
brought together in a major functional 
The head of such'a de- 
partment would then share in policy 
formulation with his peers under the 
leadership of the elective chief execu- 
tive, who could thus bring to the elec- 
torate proposals which would on the 
one hand reflect the experience and 
knowledge of departments, and on the 
other the best judgment of the political 
leaders of what measures might seem to 
have prior claims on the attention and 
support of the citizens and of the party 
in power. Citizens could thus form 
their views and reach their decisions 
with greater assurance as to what the 
programs being urged actually were. 

It is dangerous and perhaps unfair 
thus to simplify for brief statement the 
objectives of so many ‘people in so 
many different places, and in a longer 


‘treatment one would at once set to work 


to qualify.t It would be easy to point 

1A valuable appraisal of the state reorgani- 
zation movement, with very useful references 
to pioneer critics such as Coker,. Edwards, Ja- 
cobson, Porter, and others, is Charles S, Hyne- 
man® “Administrative Reorganization: An Ad- 


aut how little these principles were ac- 
cepted, or how they were accepted in 
mitilated forms or opened the way’ to 
political wrecking parties. The sug- 
gestion that those who advocated these 
Erinciples or advanced these assump; 
tions neglected the role of legislattres 
ignores the facts that during the period 
iz was not fhe legislatures that were the 
center of sctutiny, and that many of 
taose most interested in govermment re- 
organiZation commented—perhaps wist- 
fally—on the need for improvements in 
legislative techniques and procedures 
appropriate to the proposed administra- 
tve changes. fn one state, in fact, a 
governor in his inaugural address, in 
recommending administrative changes, 
coupled his proposals with the sugges- 
t-on that such changes be accompanied 
ky the establishing of a legislative joint 
committee that might be in session dur- 
ing the period between legislative ses- 


sions and s€rve as a means for reviewing 


tae general work of the administra- 
t.ve agencies so as to develop ‘a better 
working relationship between the two 
tranches. 


“INDEPENDENT” COMMISSIONS 


But while one may accuse some of 
tae critics of the reorganization move- 
ment of ascribing to its participants at- 
t.tudes and ideas which they did net 
kappen to hold, and of accusing them 
of neglect that may have been Want of 
opportunity or a judgment as to the 
relatiye priortty of need for reform, it 
is more profitable to note othere cur- 
rents that have affected the present con- 


cern for the problem. The movement . 


for establishing regulatory commissions 
everlapped in time the short ballot and 
reorganizations movement. It is, per- 
kaps, more deeply rooted and influens 
tal, since it represents a middle-ground, 


venture Into Science and Theology,” Journal 
of Politics, Vol. I, No. 1 (eb. 1939), pp. 
62-75, 
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mixed-economy type of response to the. 
_ agitation for public activity in fields 
which had not been entered by Zov- 
AERE R John R. Commons, indeed, 
„Evolved a set of assumptions about the 
+ commission form of administration that 
reflect less an interest in over-all gov- 
ernment and improvement in adminis- 
tration’ than in the attack upon a specific 
problem or set of problems which might 
yield to long- time exploration by those 
_directly concerned, as well as repre- 
sentatives of “the public.” In fact it 
was desired to exclude “the politician,” 
so that those most interested, or claim- 
ing to be most interesfed, in labor prob- 
lems or utilities could get themselves 
segregated from “political interference” 
and evolve an agreed compromise in 
which “conflicting interests” might be 
brought together in a course least dis- 
tasteful to each. Thus the commission 
was more than an impartial adjudica- 


m tory body; it was a new “fourth branch 


of government.” 

Such a theory was a kind of home- 
grown corporative state principle; and 
in fact it may be plausibly argued that 
the only place in which a genuine ap- 
proach to the. soviet and functional- 
guild socialist-corporative system of or- 
ganizing*®some functions has been made 
is in this country. The problem which 

“this commission theory neglected was 
that of the relationship of the work of 
a commission with general governmental 
policy as reflected in substantial politi- 
cal changes brought about by party vic- 
torfes and defeats of some functional 

*consequence, and of the by-product ef- 
fects which the policies of one of these 
commissions might have upon other sec- 
tors of political policy. 

This problem has beên brought home 

* to us in the experience of government in 
depression, when the action of one part 
has been transmitted quickly through- 
out the delicate nerve system of prices 
and pressures to another. This question 


has been recently analyzed in a most 
substantial way by Robert Cushman, 
„Who remarks in concluding his discus- 
“sion ef one important phase of it that 


there has been no long-time policy planning 
worthy of the name or adequate to the ma- 
jor problems in the fields of regulatory ac- 
_ fon, and, in the opinion of some of the 
* ablest men connected with the independent 
‘commissions, we are not likely to get from 
them this kind of planning.? 


STAFF AND AUXILIARY SERVICES 
AS INTEGRATION 


While the search for organizational 
devices has continued, and was indeed. 
given new impetus from the findings of 
the Committee on the Machinery of 
Government of the British Ministry of 
Reconstruction at the close of the last 
war, other currents of experience and 
influence have become increasingly im- 
portant. Those who most actively par- 
ticipated in the movement to improve 
organization were also responsible for 
the improvement of budget and person- 
nel practices and agencies. They found 
allies in a section of the scientific man- 
agement group in industry and com- 
merce, and among those who had 
studied the staff fynctions in military 
organization. : 

By placing on the chief executive the 
duty of preparing and presenting a 
budget, one inevitably placed upon him 
also a decision as to the policies to be 
followed by the departments. To be 
sure, this decision might be overruled 
by the legislature, but that is the in- 
evitable hazard anyway in a separation 
of powers of government. The budget 
process has undoubtedly become the 
chief instrument available to a presi 
dent, a governor, or a mayor for in- 
fluencing the departments, even where 
the appointment of department heads is 


2Robert E. Cushman, The Independent 
Regulatory Commissions (New York: Oxford 
University Press, 1941), p. 730, 


35° 


36 


in his hands. Wisely used, vith an 
able budget staff available, this power 
may bridge gaps in organization. 

The President’s Committee on Ad-* 
ministrative Management reflects this 
view in the very emphasis and content 
of its report. It is obvious that the 
members of the committee feel that 
questions of organization and structure ® 
are less important than those of man-. 
agement in terms of general staff as- 
sistance to the President, budget admin- 
istration and personnel. They hint, in 
fact, at the equally important question 
of improvement in Congressional pro- 
cedure; but obviously their position and 
terms of reference prevented them from 
discussing this question. 

It may be remarked here—-what has 
been noted above—that throughout the 
reorganization movement it has been 
the executive department that has been 
studied, because that was -the assign- 
ment given to the investigating bodies, 
although it should also be noted that 
one aspect of the interest in improving 
the organization of the executive twenty 
years ago was the belief that legislation 
would be improved by making the gov- 
ernor, in our states, a genuine leader 
responsible for initiating policies. 

The more recent recognition—as yet 
not extensive—of the need for staffs of 
capable assistants attached to chief ex- 
ecutives and department heads is an- 
other evidence that the problem of func- 
tional integration is being attacked from 
other directions. Chief executives have 
had investigatory powers in some juris- 
dictions and have made notable use of 
them. But too often these were used 
sporadically and in extreme and dra- 
fnatic situations, and so these incidents 
have tended to fix more strongly in the 
public mind the conception of the chief 
executive as a kind of militant district 
attorney at a time when the added func- 
tions of government needed the creation 
of a less dramatic but more useful con- 
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educt of a complicated enterprise. It 
was tragic to note the greeting given by , 
the Press to the proposal that the Ex- 
ecutive Office of the President be more 
adequately staffed; not-very-witty re- , 
marks about anonymity mingled with . 
grendiose speculations about “assistant ` 
presidents”; tragic, because it revealed 
watt a blank space there was ‘in our 
knowledge ofewhat the everyday. con- 
dust of government is. 

Able assistants, familiar with the de- 
partments and the personnel of the civil 
service, can ,anticipate problems, pre- 
pare the relevant materials, find out 
who has the best” knowledge of various 
phases of the questions to be considered, 


facilitate the relating of one agency with 


another, and follow yup the decisions 
taken. This is integration in action, and 
particularly as operating responsibilities 
are piling so rapidly on chiefs of admin- 
istration do we need to have directly 
available to’ them, close to the stream 
of operating tasks yet not engulfed in 
it, staff aids of this kind. 

This is true not only for chief execu- 
tiv2s, but for department heads and bu- 
reau chiefs as well. We should study, 
inceed, the suggestive description by 
Arnold Brecht and Comstock Glaser of 
the organization of German ministries,’ 
where the tradition and practice have . 
been to relate many semi-autonomous® 
agencies to a ministry through the staff 
of permanent civil servants which con- 
stitutes the small and mobile depart- 
ment côre. 

Cushman calls attention to the bêard 
of ‘nvestigation and research established* 
by the Transportation Act of 1940 for 
a two-year period for studies of trans- 
portation.* It will be recalled that a 

e 


3 Arnold Brecht and Comstock Glaser, The e 
Art and Technique of Administration in Ger- 
maz Ministries, Cambridge, Mass.: Harvard 
University Press, 1940. 

Cushman, of. cit, p. 143; See also index 
for other references. . 
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Co-ordinator of Transportation was cre- , 


ated for a period during the past decade, 

' dhd that the holder of that office, *Mr. 
Joseph Eastman, so long a distinguished 

; member of the Interstate Commerce 

. Commission, has been made responsible 
fér co-ordinating transportation func- 
tions in the war program. It is obvious 
that as government comey to be more 
extensively employed, as it is given more 
positive roles, the commission form, the 
scattering of activities closely rélated in 
a single great function among several 
agencies, is recognized as a difficulty 
sufficiently serious to Warrant the con- 
struction of various b¥-passes. 


THE OBSTACLES TO REORGANIZATION 


The search for devices of integration 
other than forma? departmental organi- 
zation, including the effort to place all 
activities related to one function to- 
gether in one department, has undoubt- 
m edly been stimulated by fhe relatively 

limited accomplishment of the move- 
ment for structural reform.’ The prob- 
lem of integration of administration 
through the organization of major func- 
tional departments is complicated by 
historic factors, vested interests and 
pressure groups, personalities, the local 
traditiors the presence or absence of 
particular individuals and groups pos- 

«sessing certain skills and knowledge, and 
the fact that certain activities and agen- 
cies ¢an logically be assigned to more 
than one major functional grouping, or 
find their logical affilfation ohanging 
with a shift in general governmental 
*policy. The way in which the Weather 
Bureau has been shifted through the 
years illustrates the point. 


5 Some of the more obvious difficulties are 
presented by Schuyler Waflace in his Federal 
o Departmentalization (New York: Columbia 
University „Press, 1941), although he closes 
his useful analysis of different approaches to 
the determination of departmental organiza- 
tion with somt generalizations to which I have 
reservations, 


-Cushfhan has with his usual good 
sense and careful analysis summarized 
at the end of his study his view of the 
“ultimate ‘importanée of having a per- 
sonnel adequate to grasp the significance 
of this problem: 


If by some combination of intelligence and 

_ good fortune we are able to develop per- 
sonnel practices and traditions which will 
place and keep on the regulatory commis- 
sions men of genuinely high caliber, we 
need not worry unduly about problems of 
commission structure and procedure, al- 
though thesé problems are important and 
their solution will require great wisdom. 
But the soundest commission organization 
and the fairest and most efficient commis- 
sion procedure will avail little against the 
disintegrating influence of biased, incompe- 
tent, or corrupt men sitting as members of 
a commission.® 


Unlike the critics of the governmental 
research movement, I am not discour- 
aged by the supposed failure of us all 
to discover final answers, good for all 
time, to the question of organization. 
Our experience is growing richer, our 
attitudes changing, as we find more var- 
ied means of attacking our problem. 
But more important than this, we are 
beginning to take a longer view, to 
recognize administrative history as a 
part of our general cultural evolution, 
and to recognize an ecology of admin- 
istration as well. 

We in this country have been work- 
ing, in the past half-century, in a society 


6 Cushman, of. cit., p. 759. See also the 
emphasis placed upon the general staff role of 
integration performed by the higher admin- 
istrative officials by Arthur W. Macmahon and 
Jobn D. Millett in their Federal Administrators 
(New York: Columbia University Press, 1939} 
Mr. Leon Wolcott and I have, in our Public 
Administration and the Department of Agri- 
culture (Chicago: Public Administration Serv- 
ice, 1940), attempted to formulate the nature 
of a department and the consequent role of its 
general staff and auxiliary services in the task 
of internal and external integration, in Part 
Tir. > 


an 
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undergoing the important charlges and 
challenges which had been prophesied 
by Bryce, Turner, Henry and Brooks 


Adams, and Woodr8w Wilson. As we’ 


began to have a wider recognition of 
these problems, and as we moved to at- 
tack them, the first World War cut 
down across the beginnings of our move- 


ments and diverted energy ‘and atten- e 


tion; and a decade later a sweeping 
depression led us to attempt programs 
that challenged profoundly the loyalties 
and attitudes of an older America. We 
did not know even the good: things that 
were to be discovered in our administra- 
tive history; we did not realize what a 
task it is to operate not only a federal 
system, but a separation-of-powers sys- 
tem as well; we must put all this set- 
ting in the total picture of our efforts, 
and of the all too small achievements 
that we can record. 

And now that the strain upon our 
resources is increased so greatly by the 
present war—a strain that will be only 
increased, perhaps, 
when the war ends—do we not turn to 
further efforts to relate more effectively 
our various agencies and activities? 
Should the time come again when there 
is a generous margin of resources to be 
exploited, we may then again find this 
question receding into the background; 
but just now it is very urgent.’ 


Recent DEVELOPMENTS 


The debate over the issues discussed 
in the documents published by the At- 
torney General’s committee is for the 
moment less a center of interest to stu- 
dents of government because of the 
overwhelming difficulty of mobilizing 
the resources of the country in waging 


TThe numerous studies which have been 
made over many years by the Brookings In- 
stitution staff enable us to trace the fluctua- 
tions in interest and direction of reorganization 
movements. Every writer on this subject is 
in thei debt. 


by adjustments. 
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. Wer. Positive and large-scale govern- 


ment planning and execution necessarily 
sunérsede the regulatory and adjudic4- 
tory type of activity; and after the 
creation of many new agencies, it is 
probably significant that there has fol-~ 
lowed within a year and a half after 
the initiation of the defense program of 
June 1940, the absorption of some of 
them—for example, the Advisory Com- 
mission to the Council of National De- 
ferse—ihto such older agencies as the 
Department of Agriculture or the rela- 
tively new Federal Security Agency or 
the War Pfodugtion Board. Repre- 
sentatives of the fegulatory commissions 
haze been woven into. the web of inte- 
greting advisory or consultative com- 
miitees, and in the absence of any tradi- 
tion of and provision for a genuinely 
cabinet general staff, the recently de- 
vised Executive Office of the President 
through various agencies must under- 


take integrafing duties for which there s.a 


is scant experience, understanding, or 
acceptance. 

In our states, with rare exceptions, 
this task is not performed at all, or. is 
performed in a partial and limping fash- 
iòr, sometimes by a governor’s secretary 
or by an experienced budget official. 
New York, which underwent the most 
extensive reorganization during a long 
period of relatively stable political lead-= 
ership, is one of the probable exceptions: 

One is tempted to explore such re- 
lated questions as the possible develop- 
ment of more *effective legislative or- 
gamization and procedure whereby seme 
part of the general control function for* 
which independent commissions were 
established might be more responsibly 
performed and the serving of legislative 
needs more dire¢tly fulfilled. Such rela- 
tively simple changes (simple, yet ex- « 
tremely difficult to accomplish against 
vested interests and institutional iner- 
tia) as joint committees, committees 
related in subject matter more nicely 


® 
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to the departmental structure, and the 
equipment of committees with perma- 
net staffs always suggest themselves to 
those familiar with legislative problems. 
Perhaps legislative councils, or develop- 
jnents of legislative reference library 
and drafting staffs, will be the more 
natural line of development. It may be 
possible to reappraise that difficult eon- 
ception which Goodnow helped to make 
influential, the conception of “politics 
and administratjon” in terms of what 
Lewis Meriam has noted as a distinction 
between the formulation and the deter- 
mination of. policy. Changes in the 
kind of responsibility and function 


John M. Gaus, Ph.D., 


.Placed ugon administration, changes in 


the effective operation of legislatures as 


‘party determining agencies, changes in 


the procedures, the duality pf personnel, 
and the general atmosphere and tradi- 
tion of our governments, as well as the 
general outlook of our citizens toward 
the use ef government, must inevitably 
affect profoundly our treatment of the 
problem of allocating functions to de- 
partments. Reaction against pervasive 
state powers will lead to a willingness 
to disperse and break up authority, 
power, and function; urgency of need 
for collective efforts will tighten and 
compress them. ‘ 
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By ii Pinney 


e 

HE nature of the adminiŝtrative 

machinery required for a regulatory 
purpose is determined by the relation 
of the nature of the problem tọ be han- 
dled to the policy to be pursued. Foy 
example, the problem may be to pre- 
scribe and maintain standards for a 
commodity moving in interstate com- 
merce. The place of origin, the route 
of movement, the points of concentra- 
tion, the technical matters of measuring 
the commodity and determining stand- 
ards, and similar factors will govern 
construction of the administrative ma- 
chinery to administer such standards. 
Administration of grain standards, in- 
spection of meat, enforcement of re- 
quirements on milk, and like activities 
illustrate this type of problem. Stand- 
ards can be stated with precision, viola- 
tions or noncompliance can be ascer- 
tained with a high degree of certainty, 
and the law can be enforced through 
modified police methods. Standards 
may be determined by legislative action 
or by administrative action under legis- 
lative delegation, but in either case they 
will be based on the objective deter- 
minations of experts. 

A similar type of problem may ap- 
pear in the regulation of structures and 
machinery for compliance with stand- 
ards of health and safety. Such stand- 
ards may be highly objective, having to 
do with the quality and strength of ma- 
terials, measurable factors of tempera- 
ture, humidity, carbon dioxide content 
of air, light, sanitary facilities, standard 
guards for types of machinery, and so 
on. The construction of machinery for 
enforcement of such standards is con- 
trolled by the location of the objects to 
be inspected, their density within a 
given region, the number of distinct 
typeg of inspection to be made at each 
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location. This type of problem appears 
in the enforcement of protective labor 
legislation by state departments ofala? 
bor using factory inspectors. 


* DIFFERENT TYPE OF ACTIVITY 


The regulatory activity of the great 
Federal regulatory boards and commis- 
sions is of an entirely ‘different charac- 
ter. Either the standards to be enforced 
are elements of general policy relative 
to a complex o$ relations requiring the 
exercise of judgment, and hence lacking 
in the quality of precise objectivity ob- 
tainable in commodity standards, or, 
where relatively preeise objective stand- 
ards are being enforced, they are inex- 
tricably related to other more subjective 
factors of policy. A listing of some of 
the types ef standards commonly en- 


e 


forced by such agencies will illustrates 


their nature: reasonable rates, public 
convenience and necessity, unreasonable 
discrimination, undue preference, ac- 
tions necessary and desirable in the pub- 
lic interest, adequate facilities—services, 
undue and unreasonable disadvantage, 
protection of investors, maintenance of 
a fair and orderly market, reasonable 
rates of commission, manipulational or 
deceptive devices, unfair methods of 
competition, discrimination in eprices, 
stock acquisitions which tend to create 
a monopoly, collective bargaining, dis- 
crimination in regard to hire or tgnure 
of employment, unfair labor practices, 
and so on.? 

Any one of these general standards 
of public policy involves a complex of 
related factors composed of economic 
elements, current business practices, 


1 Frederick F. Blachly and Miriam E. Oat- 
man, Federal Regulatory Action and Control 
(Washington: Brookings Institution, 1940), p. 
191. 
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group interests, the judicially approved , 


meaning of legal terms, and the “going 
` @oncern” nature of the subject måtter 
regulated. The heart of the problem in 
this type of regulation is the nucleus of 
* operating relations to which the stand- 
atd is to be applied. The idea of regu- 
lation ceases to be one primarily of re- 
traint, either as the corregtion of.evils 
which have occurred (such as reinstate- 
ment of discharged employees, repara- 
tion orders where excessive antl unrea- 
sonable rates have been charged, or the 
„dissolution of a monopoly) or as the 
prevention of evils in the’ form of the 
. o e LY : 
injury of one party to®a business trans- 
action by the improper behavior of 
another party. Regulation has gone 
beyond prevention thus narrowly con- 
ceived, and is befoming ever more con- 
cerned with securing full utilization of 
the factors of production and economic 
performance by all agencies operating 


æ i the industry regulated. * 


» 


UNITY OF THE REGULATORY PROCESS 


In this view, the object of regulation 
is not three separate and distinct opera- 
tions which may be added or subtracted 
or administered each without regard to 
the other. It is not, for example, that 
one persen or group of persons should 
make rules or establish standards for 

industrial processes and then wash its 
hands of the consequences; that other 
persons should execute these policies 
upon the regulated businesses without 
direction or supervision*from tke rule- 
makers; and that a third set of per- 
«ons reposing in aloof judicial isolation 
should pass upon the crimes or torts 
of those who violate the rules. The 
object is rather that of providing uni- 


' fied direction and supervision for the 


e industry concerned, which will promote, 
with due yegard for the public interest 
and other pertinent industrial relations, 
the smooth,, full, and economic func- 
tioning of the industry as a whole. 


. The Jdea is not to multiply the pos- 
sible criminal activities of business or 
industrial units, thus requiring prose- 
*cutiop and adjudic&tion in the tradition 
of the judicial system, or to promote 
litigiousness between producers and con- 
sumers and between employers and em- 
ployeese It is rather to discover and 

state those ‘policies, to evolve and formu- 
tate those rules of behavior, which will 
so clarify business and industrial rela- 
tions, so promote orderly processes of 
production and distribution, that indus- 
try finds it easier to solve its problems, 
and that businessmen, sellers and buy- 
ers, employers and employees, can more 
readily understand each other’s points 
of view and behavior, can have greater 
confidence in the contractual relation- 
ship, and hence can achieve better so- 
cial performance with less friction. 

The process of discovering a smoother 
pattern of industrial behavior and in- 
ducing the members of the industry to 
adopt and develop it is a continuous 
one. It involves not merely making the 
rule, but adapting it, modifying it, re- 
vising it, as application reveals the needs 
of the industry. Such adjudication as 
occurs under the rule informs the rule- 
maker on the competence and the suc- 
cess of his work. From adjudication the 
administrator learns the points of fric- 
tion, and from it discovers the modes of 
behavior which, embodied in rule, will 
reduce the friction and hence the adjudi- 
cation. This total process is continuous 
in an economically dynamic society 
where no industry achieves a level of 
indefinite stability. Constantly chang- 
ing conditions require not only the in- 
dustry but also its regulators to adapt 
themselves to the new circumstances. ° 

The Interstate Commerce Commis- 
sion, the Federal Trade Commission, the 
Board of Governors of the Federal Re- 
serve System, the Federal Communica- 
tions Commission, the Federal Power 
Commission, the Bituminous Coal om- 


4, °° 
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mission, and the Securities ahd Ez- 
change Commission, to name some of 
the major regulatory agencies in this 
class, all have this problem of a ypified’ 
treatment of an industry. The regu- 
latory process employed by these agen- 
cies, while naturally varying with the 
differences in the subjects regulated and 
the powers granted to the agencies, hase 
certain basic common elements. 


IMPLEMENTATION OF PusLIc Poricy 


Each agency has a body of law to 
execute which includes a general state- 
ment of public policy and interest which 
the agency is to implement and enforce; 
more specific statements of policy on 
the behavior of members of the industry 
toward each other required in the public 
interest; and frequently more specific 
statements of behavior prohibited as 
among members of the industry, or be- 
tween members of the industry and con- 
sumers, investors, or clients. Each 
agency, then, has three major tasks: 
(1) to educate the industry to an under- 
standing of the law and the advantages 
of complying with it—to sell the public 
policy; (2) to discover and formulate 
those rules of behavior which will most 
effectively secure the objectives of the 
law; and (3) to enforce these rules of 
behavior either by adjudicating com- 
plaints of misbehavior as between pri- 
vate persons, or by prosecuting and ad- 
judicating acts which violate law or 
rules having the force of law. 

The discovery and formulation of 
rules which implement the act involve 
usually an extensive process of research 
and investigation into the nature of 
the industry—the economics of its op- 
‘eration, its customary practices, and the 
views of its members as to its problems. 
Such investigation includes library re- 
search, examination of records and re- 
ports, conference and consultation, and 
in some instances public hearings. A 
rule ès thus not a unilateral dictum made 
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.Wwizhout regard to the experience and 


knowledge of the industry. Further- 
mcré, as the agency and its staff grob ` 
into the situation over a period of years, 
the requirements for rapport between 
the needs of the industry and the de- * 
mends of public policy are more arfd 
mere clearly understood. In the area 
of adjudicatjjon, whether controversies 
bezween private persons or prosecution 
by the agency, much the same situation 
holds. The regulatory agency may, and 
frequently does, use techniques of con- 
ference and consultation preliminary to 
or even instéad gf formal adjudication. 
Hence if the ageifcy can secure effective 
compliance with public policy by in- 
fo>mal procedures which save the delay, 
th costs, and the psychological injuries 
of formal procedures, “it is free to do so. 
It has always at hand the power of for- 


. mal prosecution where persuasion fails. 


Thus the regulatory agency, which 
has the dut¥ of executing public policy at 
by persuasion, rules, and, if necessary, 
prosecution, is in the position of choos- 
ing those instruments which most effec- 
tively advance that policy. It is, in 
fact, a government-in-little, possessing 
a degree of autonomy within the frame- 
work of constitution and laws. It is this 
degree of autonomy which aids so much 
in the process of adapting the governing 


forces to the needs of the subject matters. < 


regulated. It governs in some measure, 
with the consent of the governed—not 
that members of the industry are di- 
rectly erepresehted in the regulatory 
agency, but through the very general 
practice of consulting with members of 
the industry in developing and executing 
regulatory policy. The large proportion 
of persuasive effort and informal adjust- _ 
ment present iall such regulatory work 
is in effect gaining the consent of the. 
geverned. It is a process fyndamental 
te economy in governing, for policies 
waich can be effected only, by extensive 
and aggressive policing are costly both 
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in terms of money and in terms of gov- 
` ernment’s public relations. 

` There is no intention here of stg- 
gesting that the regulatory agency com- 
promises on the enforcement of the 
policy laid down by Congress, or that 
it Should do so. It is rather to say 
that the policy of Congress is general; 
its specific meaning for particular situa- 
tions is implicit rather than explicit; it 
is the task of the regulatory agency to 
discover and apply these specifi¢ mean- 
ings to concrete situations. This can be 
done only when the industry and its 
workings are thoroughly understood. 

e 


REGULATION OF RAILROADS AND 
UTILITIES 


Concrete illustration of this unity of 
the operating relations may be found in 
_ the work of almost any of the agencies 
listed above. For example, it is the 
task of the Interstate Commerce Com- 
mission to establish reasofable rates 
in the transportation industries under 
its jurisdiction. Historically this task 
was one of protecting certain interests 
against others: small shippers against 
excessive rates and against railroad col- 
lusion with big shippers; single-lirie 
towns against monopoly rates; compet- 
ing roads against cutthroat competition; 
. and so on. The courts intervened in 
» this process to insist that railroad and 
utility investors should receive a “fair 
return $n a fair valuation.” Thus rail- 
road regulation was a sort of balance- 
of-rights problem, with the Commission 
as general arbiter of relations coming 
under its jurisdiction. - 

The railroad problem, however, moved 
much beyond this simple analysis. The 
Commission found that the determina- 
tion of reasonable rates was less a prob- 
lem of preventing overcharge on the one 
hand and providing a fair return on the 
other, than it was of discovering a rate 
‘ structure which would enable the rail- 
roads to survive as going business con- 
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„cerns. Reasonable rates in the old 


terms of balance of interests became 
primarily a matter of adjudication of 
farticylar complaint§. Reasonable rates 
as an instrument of business survival 
became a matter of intensive study of 
the industry and its economic and busi- 
ness problems: how to lower costs of 
service by technological improvements 
and better management; how to im- 
prove the marketing techniques of the 
railroads to better their competitive 
situation in relation to other means of 
transportation; how to adjust their la- 
bor, financial, and tax relations to re- 
duce bankruptcy and facilitate survival. 

Thus the Commission was forced 
into the arena of management. Public 
utility regulation has always had some 
element of management overlay in it, 
as illustrated in rate-making and in 
decisions to expand or contract facilities 
and services. But it was not until the 
Great Depression that government firmly 


grasped the idea of public responsibility 


for management of the railroad industry 
as a whole and appointed a Co-ordinator 
of Transportation whose investigations 
were almost wholly in the field of man- 
agement problems. The management 
character of regulation was further em- 
phasized by the discovery that a set of 
wolves, often in sheep’s clothing, had 
developed to a high degree the art of 
fleecing shippers, stockholders, bond- 
holders, creditors, subsidiaries, and any 
other exploitable interest.2 Hence the 
Commission has been obliged to concern 
itself with problems of financial man- 
agement. 

The significance of this latter area of 
government is well illustrated in the 
Public Utility Holding Company Act of 
1935. This act places upon the Securi- 


2See the Hearings and Reports of the Sub- 
committee of the Senate Committee on Inter- 
state Commerce, headed by Senator Wheeler, 
investigating railroads (76th Congress, pursu- 
ant to S. Res. 71). 
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ties and Exchange Commission] the duty , 


of simplifying the utility industry into 
units which can be described as “inte- 
grated public utiltty systems.”, How 
such a purpose could even be super- 
vised, let alone effectively enforced, 
without intimate knowledge of the in- 
dustry is hard to see. But the act goes 
farther. The companies stibject to the 
Commission’s jurisdiction cannot float 
a bond issue, sell stock, buy into an- 
other company, or engage in any major 
financial transaction without the Com- 
mission’s approval, and this approval 
must be based on an examination which 
insures that the proposed transaction is 
suitable for the financial interests of 
the company or companies concerned, 
does not threaten the interests of any 
class of financial interests in the com- 
pany, and is in the public interest. 
Thus the Commission’s task is not only 
one of supervising the industry as a 
whole in the public interest, but also 


of supervising particular businesses in, 


their own interest. 


REGULATION AS MANAGEMENT 


The result of this general trend is that 
a very substantial portion of both rule- 
making and adjudication is concerned 
with generalized or particular manage- 
ment decisions. It is true that setting 
a reasonable rate having the force of 
law creates rights and duties: the right 
to charge the rate, the duty not to 
charge more or less; the right not to 
pay more, the duty to pay that much 
if the facilities are used. But this is 
not the heart of the problem. The heart 
of the problem is setting an economi- 
cally efficient rate. The adjudication 
of.rate cases based upon complaint is 
necessarily colored by this same prob- 
lem: the broader the case, the more 
dominant the problem of policy. Like- 
wise the quasi-judicial or administrative 
decisions permitting registration of a 
stoek issue, sale of bonds or stocks un- 


Ger the Holding Company Act, or ac- 
cuisition of assets under the same act, 
aè intimately related to’ the genefal 
problem of economic policy controlling 
tne’ industry. These decisions are not 
in the tradition of judicial decisions in, 
tae common law. They are not the &d- 
jadication of conflicting rights, the cor- 
rection of ,proved wrongs. They are 
rather the adjustment of interests which 
are mutual to the industry bat which 
must he kept in proper balance, in 
groper proportion, to secure the eco- 
romic health of the industry and pro- 
tect the public interest, in that economic 
Łealth. It is thts situation which neces- 
States a unified treatment of the indus- 
trial problem—which requires that the 
implementation of general policy by 
rule-making, by adjudication, and by 
administration be in the same hands. 

Further illustration in a different and 
perhaps even broader field of action 
may be fofind in the work of the Fed, 
eral Trade Commission. This commis. 
Sion has the task’of preventing unfair 
methods of competition and unfair and 
ceceptive practices in commerce. The 
common-law origin of the regulation of 
competition led to a considerable strug- 
gle to adjust statutes, courts, and the 
Commission to a general line of policy. 
as a consequence, some sixteen or seven- 


teen specific categories of unfair meth « 


eds of competition have been estab- 
Äshed. But these specific categdries are 
really general, for they are composed of 
such dtems a$: combinations and con- 
spiracies to fix prices, or restrain» com- 
petition; commercial bribery; business 
espionage; causing competitors’ custom- 
ers to violate contracts; making unwar- 
tanted threats to sue; and the like. 


t 
e 
TECHNIQUE OF RULE-MAKING 


Implementation of policy here in- 
cludes both rule-making and adjudica- 
tion. For rule-making, the Commission 
ases its now well-known and established 


technique of the trade-practice confer- 
“ence. Such: a conference, called wjth 
due notice to the trade and held under 
the chairmanship of a commissioner, 
ysually adopts two sets of rules. The 
Group I rules are made up of the specific 
application to the trade concerned of 
the pertinent categories of unfair meth- 
ods and practices established by ‘the 
Commission and sustained by the 
courts. These rules have the force of 
law, and violatiqns may be prosecuted. 
They have the effect of making the law 
explicit and understandable for the 
trade concerned, and heyce a much bet- 
ter guide to lawful behavior. 

Group IT rules are standards of con- 
duct desired by the trade and approved 
by the Commission, but not required by 
law. They illustrate the Commission’s 
practice of going beyond the law in aid- 
ing the industry to improve and stabilize 
its business relations. This practice, 

»âlong with the procedure used in the 
whole trade-conference process, demon- 
strates the intimate relation between the 
factors of developing the explicit mean- 
ing of legislative policy, formulating 
rules, and gaining compliance largely by 
consent. 

These same characteristics appear 


on the side of the Commission’s ad- ` 


judicative work, which handles viola- 
ons and complaints of violations of 
law and the Group I rules. A majority 
of cases arising for adjudication are 
handled informally by the use of stipu- 
lations. A stipulation is an agretment 
between the Commission and a respond- 
eñt that the latter admits stated facts 
concerning unlawful acts; that he will 
cease and desist from the practices 
stated by the Commission; and that, in 
case he does not live up fo the stipula- 
tion, his admissions of fact may be 
used against him. The respondent does 
not have to sign the stipulation; he can 
insist on the full formal procedure. The 
stipulation, when signed by respondent 
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eand Contnission, becomes a matter of 
public record. The process of arriving 
at the stipylation edycates the business- 
man as to the requirements and even 
the advantages of the policy the law de- 
mands. The pattern of stipulations and 
adjudications is an important source of 
information on the effectiveness of the 
Policy of the law and on the adequacy 
of the formulation of rules. 


INDEPENDENCE OF AGENCIES 


There is not space to present further 
illustration of the inherent unity of the 
regulatory process in supervising the 
conduct of particular industries or seg- 
ments of industry. It remains to point 
out briefly the relation of this idea to 
the current controversy over the or- 
ganization and control of the great regu- 
latory boards and commissions. 


Placing in a department 


First, it may be said that that por- 
tion of the argument which holds that 
these agencies should be in some de- 
partment for housekeeping purposes 
does not carry much weight. Each of 
these agencies is large enough to re- 
quire housekeeping facilities (person- 
nel, budget, accounting, office manage- 
ment, and so forth) of its own, even 
if located in a department. Further- 
more, the Central Government has serv- 
ice agencies in the Bureau of the Budget, 
the Civil Service Commission, and the 
Treasury Department, which can deal 
with the boards and commissions as 
easily outside as inside a department. 


Functional division 


Second, to point out that the problem 
of regulation of an industry has an in- 
herent unity which requires that the 
processes of rule-making, adjudication, 
and administration should be integrated 
toward a single objective does not mean 
that there cannot or should not bè a 


46 


division of labor and functidn within. 
the agency. The majority report of 
the Attorney Gengral’s Committee on 
Administrative Procedure has correctly’ 
pointed out that the prosecutor-adjudi- 
cator problem is primarily one of per- 
sonnel rather than agencies. That is, the 
person who investigates or pProsecutes 
should not be the one who adjudicate? 
Every major regulatory agency has set 
up this division of function internally, 
` and it is consequently not correct to 
charge administrative adjudication by 
these .bodies as combining lawgiving, 
prosecution, and adjudication in the 
same persons. 

On the other hand, the functional 
separation of investigators and prose- 
cutors from trial examiners does not 
mean that the regulatory process must 
be truncated at this level. The board 
or commission operating at the top is 
the unifying focus which synthesizes the 
policy ‘of executive and Congress, the 
knowledge of fact and practice in the 
industry, and the procedures of en- 
forcement in rule and adjudication. It 
is only through this unifying element 
that the industry can be treated as a 
whole—that the generalized manage- 
ment decisions embodied in rules and 
the particularized management decisions 
embodied in adjudications and admin- 
istrative decisions can be woven into 
a consistent management pattern. In 
the regulation of an industry the prose- 
cution and adjudication of violations of 
law are only half measures, as Walton 
Hamilton so lucidly points out with 
regard to the antitrust work of the De- 
partment of Justice. The antitrust at- 
torney is always the advocate. 


He gathers evidence instead of finding 
facts; pieces together a conspiracy rather 
than dissects a trade practice. The grand 
total at which he arrives is far more a reci- 
tation of wrongdoing than a picture of an 
industry at work.® 


3*TNEC Monograph No. 16, Anti-Trust in 
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Once the attorney compromises his role 
of, prosecution for that of industrial 

Se : rae O° 
analysis, his effectiveness as dn advocate 
declines. 


He becomes sensitive to the intricate ecoe 
nomic forces which compel human je’ 
havior; he entertains doubts about the sin- 
ister character of the activities being 
brofight under judgment. Before his very 
eyes evil intent degenerates into a natural 
response to an inviting or ticklishesituation. 
He maf even, if once he deserts prosecu- 
tion for understanding, put himself in the 
other fellow’s place—and then he is sunk.* 


The routine administrative requirements 
of industrial régulation cannot be ac- 
complished through common-law proc- 
esses, . 

The portion of the problem which 
concerns the protection of individuals 
against arbitrary administrative action 
will be satisfied more effectively by (1) 
finding more adequate solutions to the 
managemeftt and economic difficultiesgs, 
of the industry, and (2) setting up ade- 
quate procedures to insure that compe- 
tent persons conduct administrative ad- 
judication in a fashion to insure full 
development of the facts and ample 
opportunity for private parties to be 
heard. This procedure, coupied with 


existing powers of court review of ad- 


ministrative adjudication, would seem 


to provide ample protection for private ~ 


rights. 


Subjection to the President 


Third, the’ demand that the regu- 
latory boards and commissions be sub- 
jected to the President’s views on if- 
dustrial policy is not well considered. 
The President is no more able than 
Congress to determine specific industrial 
policy. His Ueterminations should be 
concerned with major matters of policy, 
in which he should work through, rather 


Action, Washington: Government Printing of- 
fice, 1941. g 
4 Ibid. 
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than independently of, Congress. The, 
same may be said with regard to major 
` Problems of co-ordination in administra- 
tive policy. For example, if adminis- 
, tative policy calls for some degree of 
È transportation esubsidy to agricultural 
products, this would seem to be a mat- 
ter calling for Congressional collabora- 
tion rather than independant executive 
action. If the problem is one of co- 
ordination of all transportation facili- 
ties, that would,seem to be a måtter for 
executive-legislative action in the crea- 
tion of a general full-time co-ordinating 
agency and a statement of “general poli- 
cies controlling” its a a This is, in 
fact, the approach that is being taken, 
and ‘it would seem to be the wise course. 
Other methods of operating co-ordina- 
tion are available*to the President if he 
wants to use them. Conference is al- 
ways usable. Open letters setting forth 
the President’s views on public policy 
(suggested by Professor Cushman in 
his recent book*) in the field of ac- 
tivity of a particular agency might also 


be used to call attention to the problems ' 


of interrelations. 


Independence defined 


Finally, it should be observed that 
the independence of such regulatory 
agencies has very special qualities and 
Yimitations. It is not that state of 
autonomous isolation suggested by the 
strong language used in the Report of 
the President’s Committee on Admin- 
istrative Management-““irrespensible” 
“headless fourth branch of the gov- 
ernment.” The independence of the 
regulatory body is that of delegated 
responsibilities and powers relative to 
a legally defined area of government 
activity. These powers and responsi- 
bilities may at any time be enlarged, 
contracted, or modified by executive- 
legislative action; the Congress may, at 


5 The Independent Regulatory Commissions, 
New York: Oxford University Press, 1941. 
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executie suggestion or otherwise, in- 
vestigate the activities of any such 
agency; the agency depends on the 
*Presigent and Conĝress for its funds; 
its adjudications are almost universally 
subject to judicial review; its members 
are appointed by the President with the 
advice and consent of the Senate; they 
emay be removed for cause by the Presi- 
tent, who may go a long way in defining 
the grounds; the political position of 
the agency does. not permit it to ignore 
or oppose any basic policies on which 
President and Congress are agreed. 
Independence means the power to act 
within a defined area of responsibility; 
it means freedom from short-time politi- 
cal interventions; it means uninter- 
rupted concentration on the problems of 
the industrial area within the agency’s 
jurisdiction; it is freedom to give full 
play to the development of expert 
knowledge and its application to the- 
effectuation of public policy in a well- 
defined field of activity. Independence, 
as defined, should be judged by its fruits 
—not by theoretical abstractions ap- 
plicable in a bygone era to a different 
area of governmental action. 


Basis OF ARGUMENT FOR 
INDEPENDENCE 


The case for independence is not, 
therefore, an argument for irresponsible 
autonomy or organizational chaos. It 
is premised on the fundamental unity 
of the problems faced by a particular 
industry or a functional segment of in- 
dustry. It holds that this inherent unity 
in the industrial situation to be-con- 
trolled requires a corresponding unity © 
in the government’s handling of the 
problem. It recognizes that each func- 
tionally distinct area of regulatory ac- 
tion is necessarily interdependent with 
others, and that the independence of 
the regulatory agency is thus limited 
by the necessity for over-all co-ordina- 
tion, by the requirements of integration 
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with general public policy, an by the , of departure. The exact status of any 
obligation to conform to those estab- perticular agency will evolve empirically s” 
lished and developing procedures which as the problems of the interrelations $f" 
guarantee adequaté protection qf prif tke regulated subject matter with other 
vate rights without defeating the ob- regulated areas become clear and as the 
jectives of public policy. demands. for co-ordinatien become more, 

This basic generalization by no means explicit. The approach to change is afid 
defines precisely the area of independ-  stould be evolutionary rather than revo- 
ence. It rather sets the géneral pointe lutienary. , 
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By Epwim O. STENE 


URING the last few years legis- 
lative bodies, both national and 
state, have displayed an active intetest 
in the organization and procedures of 
administfative commissions and other 
regulatory agenctes. The Walter-Logan 
bill represented an attempt to stand- 
ardize procedures and to augment the 
opportunities to» litigage against pro- 
posed governmental action. On two 
other occasions Congressional consid- 
eration was induced by administrative 
reports—one by the President’s Com- 
mittee on Administrative Management 
and the other by the Attorney General’s 
Committee on Administrative Procedure 
-—-but the records of comreittee hear- 
"ings and debates provide evidence of 
deep Congressional interest in the status 
and operation of regulatory commis- 
sions. i 
There is evidence also of recent legis- 
lative interest in regulatory agencies of 
state governments. Laws regulating 
practice before commissions have been 
passed or proposed in several states. 
he Kansas Legislative Council made 
® study of legislative functions of ad- 
“Yinisttative agencies in 1938, and in 
1941 the same body was directed to 
make a study of the furttions of state 
administrative agencies with the view 
to “transferring or retransferring same 
to the proper governmental agencies and 
the proper vesting of judicial functions 
of such administrative agencies . . . in 
the district or other tourts of the 
estate.” 1 


2 Senate Resolution No. 32, Session of 1941; 
Item No. 3, Kansas Legislative Council Agenda 
for May 21, 1941. 
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Legislative Considerations h Organizing 
Regulatory Agencies 


Causgs OF LEGISLATIVE INTEREST 


* This legislative interest in the process ` 
of administrative regulation is doubtless 
a reflection of the general concern over 
the apparent departure from our tradi- 
tional separation of powers. The legis- 
lature observes the creatures of its own 
action and is troubled by the broad 
scope of their operations, which appar- 
ently include traditional legislative and 
judicial functions as well as executive 
functions. Legislators seem to be torn 
between a desire to break these regu- 
latory functions into their component 
parts, which can then be reassigned to 
the “proper” branches of government, 
and a desire, at the same time, to pro- 
tect the agencies against encroachment 
or interference by the chief executive— 
on a theory that executive control is 
tantamount to a usurpation of legis- 
lative powers. 

But the bills and resolutions that ap- 
pear on the legislative calendars and 
the debates heard in the chambers on 
the subject of administrative regulation 
may be little more than rationalizations 
resulting from the political pressures of 
economic and other special interest 
groups. The legal profession, which has 
a voice in legislative bodies out of pro- 
portion to its numbers, has become dis- 
turbed by the rapid growth of admin- 
istrative adjudication and the effect of 
that trend upon the influence and eco- 
nomic welfare of its own members, And’ 
the great industrial and financial classes 
that are unfavorably affected by legis- 
lation enforced through regulatory agen- 
cies seek by divers means to release 
themselves from the “chains of govern- 

s 
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mental control.” Having failel to stem, 


the tide of regulatory legislation, and 


having failed to secure the enactment 
of amendments th&t would mitigate thfe 
force of the substantive law, these eco- 
nomic classes attempt to gain their ends 
by attacking the process of enforcement. 
By this approach several economic 
groups struggling to curb the effectives 
ness of a variety of objectionable laws 
can combine their efforts to attack all 
on a single front. Inevitably such a 
move will be reflected in legislative con- 
cern over the regulatory process. 


THEORIES OF FUNCTIONAL 
ORGANIZATION 


Legislative consideration of the struc- 
ture and operation of the administrative 
branch of government is not separable 
from the problem as a whole. Congres- 
sional debates over the organization and 
reorganization of regulatory agencies 
bring forth the same arguments, pro and 
con, as one finds in textbooks, profes- 
sional magazines, and special reports 
on administration. The ends that are 

' sought are essentially the same. The 
types of organization considered are 
those already in existence. And while 
the logical analyses and the evidence 
presented in administrative or profes- 
sional discourses may be more precise, 
the underlying assumptions and the gen- 
eral arguments are necessarily very simi- 
lar. 

Legislative bodies have been reluctant 
to accept fully the theory of integration 
of administrative authority. Especially 
when the majority of the legislators are 
of the opposite party to that of the 
chief executive, and even when influ- 

«ential factions of the party in power 
are out of sympathy with the executive’s 
policies, there is a strong tendency to 
favor disintegration. But for work of 
the traditional executive character, . the 
trend, both national and state, is for 
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legislative bodies to accept and apply 
the principles of integrated organization” 
and “unity of command.”  Confe- 
quently the organization of independent 
commissions is frequently justified on 
the ground ‘that the special responsibilis, 
ties are not in a class with those that 
characterize the normal executive op- 
erations. , 

The theories that are expounded to 
justify the various types of organization 
for reSulatory agencies are discussed 
more fully elsewhere in this volume. 
Suffice it to say here that the arguments 
for a plurdl body more or less inde- 
pendent of the Chief executive are usu- 
ally symbolized by the terms ‘“quasi- 
legislative” and “quasi-judicial.” Either 
the agency under consideration is of 
such character that® its administrative — 
duties are relatively incidental to its 
legislative and adjudicatory functions, 
or else it exercises powers closely re- 
lated to, if not actually falling within 
the spheres of, all three major branches 
of government. Its work constitutes a 
“field of ‘governance’; yet experience 
has shown that it is either impracticable 
or impossible to divide the functions 
among the executive, legislative, and 
judicial branches. 

The arguments relating to the organi- 
zation of regulatory agencies have re- 
ceived primary attention outside of tk- - 
legislative chambers. Professional Í : 
cieties, bar associations, and administra~ ` 
tive investigating committees have been 
largely resporfsible for the enunciation 
of theories relating to administrative 
organization and procedure, and have 
provided the material for committee in- 
quiries and for debates on the floors of 
Congress. Some question still remains, 
however, as tothe extent to which these 
arguments and theories have been ore 
now are significant in actual legislative 
decisions regarding the organization of 
regulatory agencies. ° 


LEGISLATIVE CONSIDERATIONS ‘IN Orcanizinc REGULATORY AGENCIES 


LEGISLATIVE APPLICATION OF 
FUNCTIONAL CONSIDERATIONS °’ 


The first important commissions es- 
, tablished in state governments were the 
¿railroad commissions, which were cre- 
` ated largely as a result of agrarian de- 
mands for governmental regulation of 
railroads. Most of the gtates estab- 
lished plural boards in the first instance. 
Minnesota and Wisconsin experimented 
briefly with tbe single comnfissioner, 
but later replaced him in each case with 
a plural body. The first railroad com- 
missions of Dlinois and Massachusetts 
in 1869 became the niddels followed by 
other states. 

But the early records of these states 

‘ do not indicate any. deliberate intent 
to organize commissions with a view to 
insuring representation in the exercise 
of sublegislative and quasi-judicial au- 
thority. In fact, the early commissions 
exercised little authority 8f any kind. 
They were designed primarily to gather 

_information for the use of the legislature 
or for the general public. Insofar as 
the states sought to regulate the rail- 
road industry, they did so by means of 
limits prescribed in the law and en- 
forced through the regular judicial 
channels? These facts suggest that the 
early railroad commission was an ex- 
tension of the legislative committee sys- 
tem.’ Probably the plural organization 
was due in part to a demand for repre- 
sentation on the part of competing pres- 
sure groups; but that reSresentation was 
not*necessary to the exercise of a direct 

*voice in making vital decisions. 

The creation of the Interstate Com- 
merce Commission, the first major regu- 
latory agency of the Federal Govern- 
ment, likewise displayed no considered 

e plan to establish a sublegislative or 


“* 


e 
2 Jn the railroad commission established by 
the Kansas Legislature during the period of 
Populist conttol, members of the legislature 
were permitted to serve on the commission. 
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. quasi-juflicial body in accordance with 
logical theory. Doubtless Congress was 
influenced in part by the experience of 
‘states, which had stablished railroad 
commissions. Moreover, there was no 
place within the existing administrative 
organization into which the new func- 
tion of railroad regulation would logi- 

*cally fit. “But there was no clash of 
dpinions regarding the organization of 
the agency. Although considerable de- 
bate developed between the advocates 
of a commission with regulatory powers 
and the proponents of a mere fact-find- 
ing agency, both factions evidently 
agreed to the plural organization. Per- 
haps Congress feared that the railroad 
companies might control a single di- 
rector too easily; and probably, again, 
the new agency was looked upon as an 
extension of the idea of the Congres- 
sional committee. The latter viewpoint 
is suggested by the provision for bi- 
partisan membership, a custom already 
characteristic of the committee organi- 
zation. 

The theoretical justification of the 
commission type of regulatory agency is 
perhaps a rationalization arising out of 
experience with the Interstate Commerce 
Commission and the early state railroad 
commissions. When Congress created the 
second major regulatory commission— 
the Federal Trade Commission—the 
functional theories of organization were 
brought into the debates. Members ad- 
vocated the establishment of a commis- 
sion with “quasi-judicial powers” to hear 
and determine cases and to issue orders 
similar to those of a court of law. But, 
even since that time, no consistent policy 
has been followed in the organization of 
regulatory agencies. Decisions of Com- 
gress have depended upon the relation- 
ship of new legislative programs to the 
functions of existing departments of 
government, and upon the influence and 
interests of pressure groups, rather than 
upon any underlying theory regerding 
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the process of administration. t Of the . 


agencies to which the Attorney General’s 
Committee on Administrative Procedure 
makes frequent reference in its final re” 
port, almost half have been located 
within the executive departments, and 
others are associated with the major 
“administrations,” especially the Fed- 
eral Security Administration. And® 
many of these agencies are headed 
by single directors. To be sure, the 
independent boards and commissions 
outrank the integrated agencies in func- 
tional importance and political signifi- 
cance; but that fact may serve only to 
show that Congressional action reflected 
the pressure of economic interests. 


CLASSES OF PRESSURE GROUPS 


It has been said that Congress op- 
erates only under pressure. Its organi- 
zation and its volume of proposed legis- 
lation are such that few measures can 
be brought to the floor for consideration 
without active sponsorship from an out- 
side organization with sufficient voice 
in political or economic affairs to secure 
the attention of politically minded Con- 
gressmen. ‘That condition is largely 
characteristic of state legislatures as 
well. It becomes apparent, therefore, 
that legislative consideration and action 
in the organization of regulatory agen- 
cies depend primarily upon the pressure 
imposed by a variety of special interest 
groups. The type of regulatory agency 
created in any particular instance may 
be determined by the nature and the 
interrelationship of the groups that are 
most vitally affected by the substance 
of the law involved. Three major 
classes of interest groups would prob- 
ably enter into the picture most fre- 
quently: administrative agencies already 
in existence, political parties, and organ- 
ized economic interests. 


Existing administrative agencies 
The administrative agencies already 
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in existence are at times vitally inter- 
esced in legislative action relating to 
reorganization or reallocation of admin-` 
istrative functions. A few administra- 
tive heads—especially those who hold, 
ofiice by reason of Cdngressional in- ° 
flLence—may have established a close 
working relationship with individual 
legistators er legislative committees. 
Moreover, when an agency’s influence 
is exerted in opposition to change in 
organization, its problem is simplified 
by the natural reluctance to depart from 
es-ablished tradition. But the influence 
of the administrative peysonnel will de- 
pead primarily upon the support that 
they can obtain from political and eco- 
nomic groups outside of the administra- 


ticn. 
e 


Political parties 

Political party interests sometimes 
pley an important part in legislative de- 
cisions regatding administrative organi- 
zaion. A survey of the history of ad- 
ministrative organization in one state, 
for example, indicates that, immediately 
folowing the successful return to con- 
trd of executive and legislative branches. 
of government by the normally domi- 
nant party, the scope and nature of 
adninistrative reorganization Have been 
such as to cast doubt upon our right to 
assume that long overlapping terms 
serve to maintain independence of regu- 
latory bodies. If resignations and the 
expiration of terms do not give the gov- 
error enough appointments to insure 
coutrol of an agency, the legislature *fre- 
quently abolishes the existing organiza-* 
tioa and creates a new one in its place, 
thereby ending the terms of all mem- 
bers. Only when the governor’s party 
does not controfa majority of the legis- 
latve membership is there any real ¢ 
semblance of independence frem politi- 
cal control of the membership of state 
regulatory agencies.” Experience in 

*Stene, “Planning and Politics of State Re- 
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“ other states suggests that this practice 

wis not unique. On the other hand, the 
“ational Government seems to have a 
record of greater consistency and per- 
haps less legislative interference for the 

mere purpose of changing political con- 
tl of so-called independent commis- 
sions. 

The influence and interegts of politi- 
cal parties cannot be overlooked even 
by the Jegislators who are sincerely in- 
terested in the establishment ard main- 
tenance of a program or policy. Sta- 
bility of organization and the fulfillment 
of long-time programs often require that 
the original legislation*have substantial 
support from both major parties in the 
legislative body. That support may de- 
pend in part upon what benefits accrue 
to the minority patty, with the resulting 
tendency to promote the creation of 
bipartisan commissions. 


Economic interests e 


Economic pressure groups play a role 
even more significant than that of the 
political parties. As a rule, pressure 
groups wish to avoid regulation of their 
own activities; but when regulation is 
inevitable or has already been estab- 
lished, their interest lies largely in se- 
curing the most favorable type of ad- 
ministrative organization. Usually this 
means that the pressure group tends to 
seek two objectives—(1) a sympathetic 
outlodk at least from part of the mem- 
bership, and (2) ample opportunities to 
litigate against unfavorable administra- 
tiveeaction. 

e The economic pressure groups usually 
prefer the establishment of a regulatory 
body that will be independent of the 
political leadership. If this end is 
achieved, they need notebe so active in 
« seeking to protect their interests through 
the party system, and they do not face 
organization in Kansas,” Southwestern Social 


science Quarterly, Vol. 2 (Sept. 1939), pp. 
150 ff. 
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, 50 great danger of “mass interest pres- 
sures.” From the short-time point of 
view, the particular type of organization 
‘which, these pressure’ groups tend to sup- 
port may depend upon the general poli- 
cies of the chief executive; * but from 
the long-time point of view independent 
commissjons seem to give more assur- 
sance of a ‘sympathetic outlook. Op- 
portunities for representation and op- 
portunities for extended litigation are 
usually more favorable to the victims 
of regulation under a system of inde- 
pendent commissions than under a regu- 
latory organization that is integrated in 
a major executive department. 

The fear of the unsympathetic ad- 
ministration is perhaps the basic reason 
for recent attempts to establish a sepa- 
ration of functions within the regulatory 
agencies of our National Government. 
Always a defendant is inclined to doubt 
the judicial impartiality of an officer by 
whom he has been accused. When sev- 
eral members of an industrial or com- 
mercial group have been called before 
an administrative agency, that group 
tends to conclude that the agency is 
out of sympathy with the industry as a 
whole. Under pressure from groups of 
this kind, Congressmen have challenged 
the competence and the integrity of in- 
dividual commissioners, and they have 
sponsored legislation designed to organ- 
ize regulatory bodies in such ways that 
the hearing officers have no part in pre- 
liminary investigations or in the prepa- 
ration of charges. The major industrial 
and commercial associations opposed the 
program of the President’s Committee 
on Administrative Management insofar 
as that committee would place the regu- 


4In 1921 the meat packing interests used” 
their influence to get Congress to assign the 
administration of the Packers and Stockyards 
Act to the Department of Agriculture rather 
than to the Federal Trade Commission. Past 
experience indicated that the Commission, with 
its holdover members, would be less sympa- 
thetic than the new Secretary of Agric@iture. 
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latory commissions within the major , 
executive departments; but those sime 
interests later supported the committee’s 
plan to segregate the administratiye and 
adjudicatory functions within the regu- 
latory agencies. 

When the pressures come from com- 
peting interest groups, each vitelly con- 


cerned with the operation of the par-* 


ticular agency, the result is likely to bè 
a system of representation. Thus the 
Railroad Labor Board and the Railroad 
Retirement Board are required by law 
to include representatives of workers 
and of railroad companies, and, in each 
instance, a so-called representative of 
the public. This type of organization 
suggests an emphasis on.the exercise of 
sublegislative functions wherein inter- 
ested factions should be given an oppor- 
tunity to participate through their own 
representatives. For an agency whose 
functions are largely quasi-judicial, how- 
ever, the representative arrangement is 
somewhat illogical. Impartiality is not 
a normal consequence of representation, 


and in some cases members may be more’ 


‘concerned about the protection of the 
interest groups which they represent 
than about the administration of the 
policy set forth in the law.by which 
their agency was created. Yet no legis- 
lature will act according to logical 
theory if such action is contrary to the 
interests of the major. political and eco- 
nomic interest groups. 


THE QUESTION OF ENFORCEMENT 


Thus far the discussion of political 
- considerations has centered about party 
politics and pressure politics. But once 


the political forces have brought about - 


‘the adoption of a public policy, the con- 
cern of the legislators naturally centers 
around the question of how to insure 
compliance with that policy. Here the 
political consideration becomes one of 
determining the method by which the 
subséantive law can most effectively be 
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enforced. Shall a new administrative *' 
agency be created, or is the existin 
executive and j dicial machinery ‘adé-' 
quate to achieve the legislative purpose? 
Tf a special administrative agency is, 
decided upon, what shall be its place’, 
in the governmental organization, afid 
how shall it operate? The answers to 
these questions may be determined 
largely by the nature and the general 
form of the substantive legislaéion. A 
primary question, foy example, is 
whether the legislation can be made 
sufficiently explicit with regard to rights, 
prohibitions, an Peale or even the 
subject matter of regulation, to insure 
satisfactory enforcement without dele- 
gating substantial discretion with regard 
to interpretation and detailed perfection 
of statutory policy. 

In the regulation of highly complex 
economic relationships the legislators 
often find it impossible to prescribe legal 
rights and $rohibitions in detail. For 
example, although the Democratic party 
had advocated specific antitrust legis- 
lation in 1912, Congress finally chose 
to create a commission with power to 
interpret and apply such broad terms as 
“unfair methods of competition” and 
“restraint of trade.” 5 In this and simi- 
lar cases, Congress has foufid it ex- 
pedient to limit its own action to the 
statement of.a broad purpose and a 
general formula within the scope of 
which an administrative agency ïs au- 
thorized to promulgate regulations as 
well as to enforce and apply them. 
Since the variety of possible interpreta- 
tions is great, the agency is called upor 
to give meaning to the statute. 

On the whole, therefore, the top con- 
trol of a regulatory agency is legislative 
rather than judicial, in the same sense 


= 


that the primary authority of govern- e 


ment is legislative. Like a legislature, 
the regulatory agency seeks to find 


5 Gerard P. Henderson, The* Federal Trade 
Commission (1925), Ch. I. 
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‘satisfactory means by which to acHieve 
broad purpose. This function is basic 
even when an agency, like the Federal 
Trade Commission, molds its policies 
through the process of adjudication. 


* a LEGISLATIVE OBJECTIVES 


In its relations with the regulatory 
agencies, on the other hand, the superior 
lawmaking body is concerned primarily 
with two broad objectives—(1) the ful- 
fillment of its own legislative pufposes, 
and (2) the maintenance of its own 
control over regulatory policy. 

Achievement of the first of these ob- 
jectives depends Yargely upon the sym- 
pathy and the expertness of the admin- 
istrative personnel. Legislative intent 
to establish an agency that would be 
indifferent toward “the policy is well- 
nigh inconceivable, for indifference 
would be tantamount to nonexistence. 
Only if the lawmakers seek to fulfill a 
public demand in appearanée but not 
in fact, can such an idea be entertained. 
The consolidation of legislative and ad- 
judicatory functions tends to instill into 
the whole organization a positive in- 
terest in the political purpose. More- 
over, as one writer has pointed out, the 
expertness that is so necessary to the 
legislative eand adjudicatory work is 
acquired through the management of 

w&iay-to-day administrative operations.® 

6 James M. Landis, The 
Process (1939), pp. 23 ff. 
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. The second legislative objective—con- 
trol over policy—can be achieved 
through the power to amend the law 
which the agency was designed to ad- 
minister. But some additional steps 
have been taken to establish a system 
of legislative control over sublegislative 
decisions.. The Kansas Legislature, for 
iastance, has’ provided that all admin- 
istrative rules and regulations “of a 
general or state-wide character” shall 
be filed with the reviser of statutes in 
order that the legislature may scrutinize 
and disapprove or reject them when it 
is so inclined.” 

The logical conclusion, from the legis- 
lature’s point of view, seems to be that 
administrative loyalty to the intent and 
purpose of a law is paramount. Such 
loyalty is not incompatible with judicial 
impartiality toward the persons who 
may become involved in cases arising 
under that law. While some kind of 
segregation of administrative and ad- 
judicatory functions may be desirable in 
order to avoid the prosecutor-judge com- 
bination with respect to personnel, a 
legislative program designed to promote 
compliance with broad policy by the 
creation of a regulatory commission is 
somewhat inconsistent with any plan 
whereby the adjudicatory functions— 
other than those exercised by courts on 
appeal—would be placed beyond the 
control of that commission. 

7 Laws of Kansas, 1939, ch. 308. 
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Regulation of Ayiaticn: A Case Study in 
Reorganization 


IVIL aviation in the United States 

has been subjected to three diverse 
types of administrative regulation: first, 
the regulatory activities of the Depayt- 
ment of Commerce under the Air Com- 
merce Act of 1926; second, the ad- 
ministration of the independent Civil 
Aeronautics Authority under the Civil 
Aeronautics Authority Act of 1938; 
third; the abolition of the Authority 
as an independent agency in 1940 and 
the placing of the reorganized admin- 
istration under the Department of Com- 
merce. This variety of approaches to 
the regulative problem in a rather short 
period of time establishes the regulation 
of civil aviation as an interesting area 
of inquiry for the student of public ad- 
ministration. It can be regarded also 
as a testing ground for the formula of 
the President’s Committee on Admin- 
istrative Management. Under the re- 
organization plans of 1940 the Civil 
Aeronautics Authority was removed 
from the “governmental vacuum” out- 
side the executive departments! and 
placed within the Department of Com- 
merce, permitting the judicial activities 
to remain independent of the Depart- 
ment of Commerce except for purposes 
of administrative housekeeping. 


REGULATIVE POLICIES OF CONGRESS 
Towarp CIVIL AVIATION 


Prior to 1926, Congressional concern 
for the aviation business was largely 
restricted to providing research facili- 
ties, such as the National Advisory 
Committee for Aeronautics, and the al- 


1 President’s Committee on Administrative 
Management (submitted in accordance with 
Public Law no. 739, 74th Congress, 2nd Ses- 
siog, 1937), p. 41. 
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Zed work of the Bureau of Standaşds. . 
Zhe Post Office Department also en- 
zaged in considerable promotional ac- 
tivities in*relation to air mail and the 
=stablishment of lighted airways. , In 
žhe period from 1920 to 1926°a number 
zf bills were introductd in Congress to 
zrovide for the regulation of air com- 
merce. Some of these early legislative 
=fforts proposey the creation of a Com- 
missioner of Air Navigation attached to 
the Department of Commerce, a sepa- 
cate Department of Air under the di- 
æction of the War Department, and an 
áir Navigation Commission composed 
=f representatives from the Departments 
=f War, Agriculture, State, Treasury, 
Commerce, and Post Office, and one 
representative from the National Ad- 
sisory Committee for Aeronautics. The 
=rst bill that passed Congress was the 
cesult of a conference on the Merritt- 
Parker bill of the House of Representa- 
ives and the Bingham bill of the Sen- 
zte.’ 


THE AIR COMMERCE Act*or 1926 


Enacted on May 20, 1926, the Air j 
Zommerce Act of 1926 entrusted to the 
Department of Commerce the, admin- 
stration and enforcement of the major 
xortigns of the act. The Secretary of 
—ommerce was authorized to register 
sircraft, rate aircraft as to their ajr- 
worthiness, examine and rate airmen 
znd air navigation facilities, and issue, 
suspend, or revoke registrations of air- 
craft and airmen. The specific regula- 
sions under which the act was to be 
=dministered and interpreted were car- 


2 H.R. 4772 and S. 41, 69th Congress were 
=e two compromised bills resulting in the Ait 
Sommerce Act of 1926. 
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fully worked out in consultation with 
\gpresentatives of the aeronautical jp- 
dustry. This practice was endorsed 
enthusiastically by the regulatees and 
probably was responsible for much of 
the early successes of the regulative ac- 
tivities of the Aeronautics Branch of the 
Department of Commerce. 

The regulative pattern used in this 
initial act was the establishment of a 
single administrative head responsible 
for the promulgagion of regulations, the 
enforcement of these regulations, and 
the making of such decisions of a quasi- 
judicial nature qs might be necessary. 
One of the chief criticisms directed 
against the administration of the Air 
Commerce Act of 1926 during the pe- 
riod from 1926 to 1930 was the strong 
plea for regionalization of the activities 
of the Aeronautics Branch by the crea- 
tion of. district offices for licensing, en- 
gine testing, and supervision of medical 
examiners.® bd 

Dissatisfaction with the regulatory 
activities of the Department of Com- 
merce grew steadily between 1930 and 
1935. Senatorial investigation was au- 
thorized by Congress after the death 
of Senator Cutting in a transport plane 
on May 6, 1935.4 In June 1933 the 
Aeronautics Branch of the Department 
of Commerce had been reduced to the 

wétatus of a Bureau of Air Commerce. 
The Senate committee recommended 
that the Bureau be restored to its, posi- 
tion as a Branch of the Department of 
Commerce. Other seridus criticisms 
were that the Bureau had been largely 
deprived of its control over its budget 
and even its personnel selection. It was 
alleged that personal rivalries and politi- 
cal activity had seriously undermined 
its efficiency. Although the administra- 
e 

8C. C. Rohlfing, National Regulation of 
Aeronautics (Philadelphia: University of Penn- 
sylvania Press, 1931), pp. 262, 263. 


45. Resolution 146, 74th Congress, ist Ses- 
sion, June 7, 1935. 
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tive organization provided for a director 
to assume final responsibility, the Senate 
committee found that at least three per- 
sons were sharing this responsibility. 
As in previous studies of the Bureau, it 
was again’ recommended that some de- 
centralization of the regulative activities 
be accomplished in order that the field 
Gffices might be able to exercise some 
discretion on at least routine matters 
without consulting Washington. The 
indictment of the Senate committee was 
directed chiefly against inefficiency in 
administration rather than defects in 
the Air Commerce Act itself. 


PRESSURE FOR CHANGES IN ADMIN- 
ISTRATIVE ORGANIZATION 


The Department of Commerce was 
under attack, and proposals were soon 
forthcoming to replace it with a new 
agency. Impetus was given to these 
discussions by a strong sentiment that 
civil aviation had reached that stage 
of maturity which warranted economic 
regulation of rates, services, accounts, 
and financing. The corollary, of course, 
was that if economic regulation were 
now justified, some consideration should 
be given to the feasibility of an inde- 
pendent regulatory agency. Still an- 
other factor in the 1935-38 period was 
the general discussion then taking place 
that all common carriers by rail, water, 
highway, or air should be co-ordinated 
in a more effective national transporta- 
tion system. As early as January 22, 
1935, the Federal Aviation Commis- 
sion,® created by the Air Mail Act of 
June 12, 1934, recommended the estab- 
lishment of an independent administra- 
tion to assume jurisdiction over civil 
aviation. Within a week after this re- 
port had been submitted, President 
Roosevelt objected to the separate 
agency and recommended that the regu- 
lation of civil aviation be added to the 

5 Public No. 308, 73rd Congress; sec. 2@ 
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existing functions of the Interstate Com, 


merce Commission? 

During 1937, arguments were ad- 
vanced in favor of retaining ghe ad- 
ministration within the Department of 
Commerce or the Post Office Depart- 
ment. Other proposals suggested the 
splitting of jurisdiction between two or 
more agencies of government. The suf- 
porting argument for this proposal ugu- 
ally rested on the premise that the nor- 
mal regulatory activities relating to 
safety were not compatible with the 
proposed new quasi-judicial function of 
economic regulation. The use of the 
Department of Commerce or the Post 
Office Department as the regulatory 
agency would have been strengthened 
if economic regulation of the air carriers 
were not begun. It is not surprising, 
therefore, to find representatives of 
these two departments urging that the 
issuance of certificates of convenience 
would tend to restrict competition and 
generally retard the growth of air trans- 
port.’ The aviation industry generally 
favored an independent commission. 
The failure of the Department of Com- 
merce during 1933 and 1934 to spend 
on air navigation facilities all the money 
that Congress had actually appropriated 
may have been a boon to the taxpayers, 
but it certainly did not increase the 
prestige of the Commerce Department 
in the eyes of the operators. - 


CIVIL AERONAUTICS AUTHORITY 
CREATED 


During 1937 and 1938 the extensive 
hearings of a committee composed of 
representatives of six of the- executive 
departments ê provided the necessary 


è President’s Annual Message to Congress, 
Jan. 31, 1935. 

7 House Committee on Interstate and For- 
eign Commerce, Hearings on H.R. 5234, April 
7, 1937. Hearings before a Subcommittee of 
the Committee on Interstate Commerce on S. 
2, 75th Congress, Ist Session. 

PHearings, House Committee on Interstate 
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‘mpetus to secure the passage of the 
Civil Aeronautics Act of 1938.° me 
zive on August 22, 1938, the act created 
a novel type of administrative organiza- 
zion. Like Gaul, it was divided into 
three parts: a five-man Civil Aero; 
nautics Authority, an Administrator, 
and a three-man Air Safety Board: It 
was, in fact, a nine-man commission 
with the divisions of power and author- 
:ty established by the act. The aviation 
:ndustty was highly pleased, not only 
with the act but also with the personnel . 
selected to administer it. The Author- 
:ty was to be "eae ey an astute and 
successful busiNessman with proved or- 
ganizational ability. The man chosen 
‘or Administrator was one of the ablest 
government service career men.*° . 

The five members of the Authority 
were appointed for a term of six years 
Dy the President by and with the con- 
sent of the Senate. A section was in- 
serted in the act making the members 
removable only for inefficiency, neglect 
of duty, or malfeasance in office. This 
provision gave the members of the Au- 
thority approximately the same protec- 
zion against arbitrary removal as is en- 
joyed by other important independent 
commissions. It was entrusted by the 
act with economic function’, primarily 
quasi-legislative or quasi-judicial in 
character. It was authorized to iss 
ertificates of convenience and neces- 
sity, fix rates, supervise interlocking re- 
-ationships between companies in the . 
aeronautical “business, prescribe safety 
-egulations, record titles to aircraft, and 
administer the Civilian Pilot Training 
Act of 1939. 

The Administrator was also appointed 


and Foreign Commerce, H.R. 9738, March 10, 
1938, 

® 75th Congress, Public No. 706. Important 
also is the fact that the President withdrew his 
dbjections to an independent commission. 

10 Edward John Noble headed the Author- 
ty, and Clinton M. Hester* was chosen for 
Administrator. 


r 
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by the President with Senate approval, 
aut he was not protected against rẹ- 
moval as were the members of the Au- 
thority. It should be noted here that 
the normal and generally approved pro- 
cedure would have been an Admin- 
istrator appointed by the Authority. 
Section 310 of the act provided that 
the Administrator was to eco-operate 
with the Authority. He was responsible 
for the establishment, operation, and 
maintenance of the air navigation" facili- 
ties, the promotion of civil aeronautics, 
and the testing of aeronautical equip- 
ment. 7 
The three members ofthe Air Safety 
Beard were also appointed by the Presi- 
dent. The Board was charged with the 
duty of investigating accidents, report- 
ing the cause of such accidents to the 
Authority, and recommending the adop- 
tion of measures to improve the safety 
of air operations. Since nothing was 
said in the act relative to tife removal 
of the members of the Safety Board, it 
can be assumed that, like.the Admin- 
istrator, they were to be removable at 
will by the President. The creation of 
this Board as an independent investi- 
gating agency was highly praised by the 
aviation industry. The accident investi- 
gation worl of the Department of Com- 
' merce under the Air Commerce Act of 
«+926 had been frequently criticized as 
being biased in order to cover up the 
deficienties of the Bureau of Air Cor- 
merce. It was hoped that the new inde- 
pendent Air Safety Board would con- 
duct investigations impartially, letting 
thee chips fall where they might. 


A SATISFACTORY ARRANGEMENT 


To the student of administration, the 
organization described hese would indi- 
gate considerable division of authority. 
As a mattes of fact, the administrative 
arrangement worked fairly well. While 
each of the three agencies controlled, to 
a large extent, its own personnel subject 
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to civil service, the budgeting responsi- 
bility for the three agencies rested with 
the Authority. Thig latter fact was 
probably an important item in the de- 
velopment of co-operative relationships. 
The Authority, the Administrator, and 
the Board used in common the services 
of one director of research and statistics, 
ahd one genéral counsel, and employed 
the secretary of the Authority as a co- 
ordinator of the three agencies to pre- 
vent duplication of efforts. 

In a recent able analysis of the rela- 
tionships between the Authority, the 
Administrator, and the Board, it has 
been stated that the 


staffs of the Authority and the Adminis- 
trator were virtually combined in some 
instances, at least with respect to ad- 
ministrative officers. Both the Bureau of 
Federal Airways and the Bureau of Safety 
Regulation were closely interrelated in their 
work in the field although the former was 
under the direction of the Administrator 
and the latter under the Authority. In 
fact, the Authority appointed the Admin- 
istrator as Supervisor of the Bureau of 
Safety Regulation, so that the Bureau re- 
ported through the Administrator to the 
Authority. However, no quasi-judicial or 
quasi-legislative powers were turned over 
to the Administrator; all were expressly 
reserved to the Authority itself. Therefore, 
the Administrator acted as an enforcement 
agency for the Authority in safety matters 
but policies were all determined by the 
five-man board. 


REORGANIZATION ORDERS OF 1940 


After less than two years of operation 
as an independent agency, the regula- 
tion of civil aviation was again attached 
to the Department of Commerce. Two 
reorganization orders were issued by the 
President on April 2 and 11, 1940+? 
Effective on June 30, 1940, these orders 


11 Ç, E. Puffer, Air Transportation (Phila- 
delphia: Blakiston Co., 1941), p. 91. 

12 House Doc. 681 and 692, 76th Congress, 
3rd Session. e 
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imposed still another administrative pat; 
tern. As described in a release of the 
Civil Aeronautics „Authority of June 29, 
1940, these, reorganization ordeys trarfs- 
ferred from the Authority to the Admin- 
istrator of Civil Aeronautics 


the functions vested in the Aythority by 
the Civilian Pilot Training Aet of 1939; the 
functions of aircraft registration and ,of 
safety regulation described by Titles V and 
VI of the Civil Aeronautics Act of 1938, 
except the functions of prescribing safety 
standards, rules, and regulations, and of 
suspending and revoking certificates after 
hearing; the functions . . . relating to no- 
tices concerning hazards to air commerce; 
and the functions of appointing such officers 
and employees and of authorizing such ex- 
penditures and travel as may be necessary 
for the performance of all functions vested 
in the Administrator. . . . The plan also 
abolished the functions of the Air Safety 
Board and consolidates the functions of this 
Board with the functions of the Civil Aero- 
nautics Board. 


Although the Civil Aeronautics Board 
was to be placed within the framework 
of the Department of Commerce, “all of 
its functions are to be exercised with 
complete independence of the Secretary 
of Commerce.” 

The effect of these orders was to re- 
duce considerably the importance of 
the Civil Aeronautics Board. It re- 
tained certain functions of prescribing 
safety standards, rules, and regulations, 


and of suspending and revoking safety. 


certificates after hearing. It continued 
also to exercise its economic functions, 
such as the issuance of certificates of 
public convenience, the fixing of rates, 
and the supervision of the financial ar- 
rangements of the air carriers. The 
powers of the Administrator were great- 
ly increased. He was given control over 
the entire field staff engaged in safety 
regulation duties. The transfer of func- 
tions is quite evident in the number of 
personnel employed by the Board and 
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the Administrator. In the period from 
1935 to 1941 the total personnel in 
creased from about 3 800 to almOst 
7,000. During this same period. the 


personnel primarily engaged in the work 


of the Civil Aeronautics Board dé- 
creased from 553 to 315. s 

It should be observed that under 
these reorganization plans the Admin- 
istrator no longer routed budget and 
personnel requests through ¿the Civil 
Aeronàutics Board, while the Civil Aero- 
nautics Board was now required to 
make its budget requests through the 
Secretary of Commerce. The Annual 
Report of the ivil Aéronautics Author- 
ity for 1940 contained a statement of 
the Director of the Bureau of the 
Budget in which he observed that it 
was not the intent 8f the reorganization 
orders to divest the Board of authority 
over its personnel and expenditures. 
Assuming that a veto power is not exer- 
cised ove the budget requests of the 
Board by the Secretary of Commerce, 
it still is true that the reorganization 
orders did effectively remove budgetary 
control by the Board over the Admin- 
istrator. 

The aviation industry regarded the 
reorganization orders with little enthu- 
siasm. They noted that maay functions 
were again entrusted to the Department 
of Commerce despite its inefficient adi. 
ministration of the Air Commerce Act 
df 1926. The air transport operators 
were particularly distressed because of 
the abolitiof of the independent Air 
Safety Board. During the seventeen 
months of its existence no serious acci- 
dent had occurred on any scheduled 
flying operations. Ironically, a most 
serious accident occurred almost im- 
mediately upon its abolition. The 
merging of the duties of promulgating 
safety regulations and the work of 
accident investigation in the Civil Aero- 
nautics Board brought forth the same 
criticism that had been directed against 
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the Department of Commerce when 
ese. two functions were exercised by 
the same agency under the 1926 act. 


Report OF ATTORNEY GENERAL’S 
` COMMITTEE 


- The report of the Attorney General’s 
Committee, titled Administrative Pro- 
cedure in Government Agengies,® was 
transmitted to the United States Senate 
on Januasy 24, 1941. The Commit- 
tee also published Monograph No. 19 
dealing particularly with the Civil 
Aeronautics Authority. Although the 
investigation of the Committee was con- 
cluded prior to the President’s reorgani- 
zation orders, the Committee has stated 
that its recommendations are equally 
applicable to the procedures of the 
newer Civil Aeronautics Administra- 
tion.** 

Two proposals of the Committee 
merit attention. It pointed out that 


° 

the powers of safety regulation formerly 
administered by the Authority are now di- 
vided between the five-member Board and 
the Administrator of Civil Aeronautics. 
Reorganization Plan III has been inter- 
preted to vest the Administrator with the 
power to reprimand one who violates the 
safety laws and regulations, to compromise 
a civil penalėy, or to deny an application 
for a license or for a renewal of a license, 
‘while the power to suspend or revoke the 
“Violator’s certificate is vested in the Board. 
The Administrator may initiate and prose- 
cute proceedings before the Board to revoke 
a license, or, even if he does not, the Board 
may on its own motion bring revocation 
proceedings. 


The Committee believed that this divi- 
sion of power was unfortunate. 


In a particular case, the Administrator may 
feel that revocation or suspension is in 
oder, while the Board may feel that such 
action is undesirable; or the Administrator 


13 77th Congress, 1st Session, Senate Docu- 
ment No. 8, 1941., 
14 Ibid., p. 172. 


may compromise and collect a civil penalty 
and the Board may also suspend or revoke 
the violator’s certificate; or where the 
Board has revoked a c€rtificate, the Ad- 
ministrator may immediately tssue to the 
violator a new certificate. This latter pos- 
sibility, together with the Administrator’s 
power to deny an application for renewal 
would, in effect, enable him completely to 
déprive the Board of its jurisdiction to 
suspend or revoke. Even if no conflict in 
policies arise, there will be inevitable dupli- 
cations in hearings, investigations and con- 
siderations. .. . For these reasons, the Com- 
mittee recommends that consideration be 
given to amending the reorganization plans 
by vesting in a single authority the entire 
range of sanctions applicable to violations 
of the safety rules as well as complete juris- 
diction over the issuance, renewal, suspen- 
sion and revocation of certificates,15 


The second proposal of the Commit- 
tee relates to the fact that under Re- 
organization Plan III, 


the power to make rules and regulations 
concerning safety is vested in the Board, 
but the Administrator is responsible for 
their enforcement. The Committee finds 
that, in general, it is desirable for the rule- 
making power to be exercised by the body 
which, through day to day administrative 
experience, acquires an intimate knowledge 
of the subject of regulation. If the Board 
is to acquire such knowledge, it must main- 
tain its own technical staff which, in effect, 
may be faced with the necessity of dupli- 
cating the work of the Administrator’s staff. 
The alternative seems to be the acceptance 
of the Administrator’s recommendations in 
respect to safety rules. 


Accordingly, the Committee recom- 
mended that the issuance and enforce- 
ment of the rules be made the re- 
sponsibility of either the Board or the 
Administrator, rather than continue the 
present divided responsibility. 


AN APPRAISAL 


If a responsible official were asked to 
make a choice between an ideal admin- 
15 Jbid., p. 175. ° 
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istrative organization and competent 
and efficient personnel, he would prob- 
ably choose the latter. In the sixteen 
years of experience with Fedegal regu- 
lation of civil aviation, the productive 
years of efficient regulation have been 
those years in which the regulation has 
been in the hands of the most competent 
personnel. Two periods’ of regulation 
seem to have been particularly good. 
The first four years following the pas- 
sage of the Air Commerce Act of 1926 
were notable for several reasons. The 
Aeronautics Branch was staffed by a 
young, enthusiastic, and competent 
group of men, relations with the avia- 
tion industry were particularly cordial 
and co-operative, and much progress 
was made in the formulation of policies 
and regulations conducive to safety and 
the promotion of civil aviation. The 
second period that stands out was the 
successful administration of the short- 
lived Civil Aeronautics Authority from 
1938 to 1940. Again the regulative 
agency was staffed with a hand-picked, 
competent personnel in the key posi- 
tions. The administrative organizations 
during these two periods were quite un- 
like. They had in common, OWEN EN) 
first-rate personnels. 

It is perhaps too early to pass judg- 
ment on the regulative results since 
1940. Purely from the point of view 
of good public administration, the prob- 
lem of allocation of responsibility has 
been handled better than it was in the 
three-way division of powers in the Civil 
Aeronautics Authority. Two facts are 
known——accidents have increased con- 
siderably since 1940 in scheduled air 
transport operations, and the dviation 
industry quite definitely preferred the 
independent Authority as a regulative 
agency to the present Board and Ad- 
ministrator attached to the’ Department 
of Commerce. 

The future history of the regulation 
@ civil aviation may well record its 
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integration with the other agencies 4 
transportation under the aa 
the Interstate Commerce Commissf6on 
The integration cycle has already been 
accomplished in the field of communica- 
tions by placing the telegraph, the tele- 
phone, and the radio under a sfhgle 
regulatory body, the Federal Commu- 
nications gCommission. The Interstate 
Commerce Commission now regulates 
the railroads and pipe lines, motor buses 
and frucks under the Motor Transport 
Act of 1935, and coastal and inter- 
coastal shipping under the Transporta- 
tion Act of 1940. Both of these latter 
acts may be Segarded as a victory for 
the proponents of a unified control of 
interstate transportation facilities. Co- 
ordinator Eastman strongly urged uni- 


. fied regulation in 1935.16 Eastman pro- 


posed the enlargement of the Interstate 
Commerce Commission to fifteen mem- 
bers. These commissioners would then 
be assigfed to four divisions covering 
respectively the regulation of finances, 
railroads, water and pipe lines, and mo- 
tor and air transport. In 1938 the 
Splawn Report" was submitted to the 
President by a committee consisting of 
three Interstate Commerce Commission- 
ers. This committee also recommended 
the equal and impartial regulation of 
all forms of transportation by a single 
governmental agency. In December 
1938 a joint committee composed of 
three railroad executives and three labor 
leaders completed still another study 
strongly récommending the impartial 
regulation of rates of all transportation 
agencies by the Interstate Commerce 
Commission."* 

Much can be said for the regulation 


16 Third Report of the Federal Co-ordinator 
of Transportation, Jan. 30, 1935. 

17 House Document No. 583, 75th Congress, 
3rd Session. 

18 Report of the Committee Appointed by 
the President Sept. 20, 1938, to Submit Recom- 
mendations on the Transportation Situation. 
Dec. 1938. 
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portation. 


of civil aviation by an independent com- 
‘anission which would integrate and co- 
oMlinate the various agencies of trans- 
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It is to be confidently will be continued. 
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expected that the drive to include air 
transportation within the jurisdiction 
of the Interstate Commerce Commission 


Administrative Regulation Within Federal 


Departments 


HEN we think of Federal regu- 

latory activities we tend to think 
immediately of the large, irldependegt 
agencies—the Interstate Commerce Com- 
mission, the Federal Communications 
Commission, the Federal Trade Com- 
mission. Yet the traditional “depart- 
ments” conduct a substantial amount of 
regulation, and if we follow the rea- 
sonable procedure of classing the works, 
loan, and security agencies and the one- 
man-controlled wartime agencies as de- 
partments, we find that the major part 
of Federal regulation falls within the 
departmental sphere. 

Of the forty-nine regulatory agencies 
appraised. by. the Attorney General’s 
Committee on Administrative Procedure 
in 1940, thirty-three operated more or 
less within the framework of a depart- 
ment or agency. These included the 
Public Contracts Division, the Children’s 
Bureau, and the Wage and Hour Divi- 
sion, of the Department of Labor; the 
Federal Alcohol Administration, the Bu- 
reau of Internal Revenue, the Bureau 
of Customs, the Comptroller of the Cur- 
rency, and the Processing Tax Board of 
Review, in the Treasury Department; 
the Bureau of Marine Inspection and 
Navigation, the Patent Office, and the 
Civil Aeronautics Administration, in the 
Department of Commerce; the Grazing 
Service, the Bureau of Fisheries, the 
Bureau of Biological Survey, the Office 
of Indian Affairs, the General Land Of- 
fice, and the Bituminous Coal Division, 
in the Department of the Interior; the 


2 The reader should not exaggerate the im- 
portance of these figures. Some independent 
agencies, like the Interstate Commerce Com- 
mission, far exceed most of the departmental 
agencies in volume of work. | 
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Social Security Board, ‘the Public Health 
Service, and the Food and Drug Ad- 
ministration, in the Federal Security 
Agency; te fraud-order and other regu- 
latory activities of the Post Office De- 
partment; the Office of the* Chief of 
Engineers, in the War Department; the 
Passport Division, the Visa Division, 
and the Foreign Funds Control Divi- 
sion, in the Stgte Department; and the 
Agricultural Marketing Service, the 
Commodity Exchange Administration, 
the Bureau of Animal Industry, the 
Bureau of Entomology and Plant Quar- 
antine, the Surplus Marketing Admin- 
istration, and the Sugar Division, in 
the Department of Agriculture. 


DIFFERENCES BETWEEN DEPART- 
MENTAL AND COMMISSION 
REGULATION 


On the whole, it may be. said that 
the regulatory activities entrusted to 
departments differ somewhat from thòse 
entrusted to independent commissions. 
The former usually involve less broad 
discretionary power and are largely con- 
fined to interpretation and application 
of laws in which fairly definite standards” 
have been set by Congress. This is not 
to say that the departmental work is 
insignificant, the Social Security Board 
activities are vitally important, and to 


_ the Wage and Hour Division has been 
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delegated the substantial reformation of 
a large part of American business. In 
both cases, however, the appropriate 
statutes clearly defined the standards 
to be followed. In a very few instances 
broad discretionary power has been 
given to a departmental ‘agency, but 
then the regulation concerns individuals 
rather than large property interests. 
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For instance, such powers are possessed 
«by the Immigration and Naturalization 
vice, by the Passport and Visa Divi- 
sions, and by the Post Office Depart- 
ment. In all these instances it is civil 
„liberties, not property rights, that are 
involved. 

Conversely, where a departmental 
-agency—like the Bureau gf Integnal 
Revenue—supervises substantial prop- 
erty rights, it does not have nearly the 
discretionary power entrusted *to the 
Interstate Commerce Commission or the 
Federal Communications Commission. 
In the rare cases where this latter gen- 
eralization does ‘not hoti, other restric- 
tive elements enter in. The Grazing 
Service and the General Land Office 
act almost in a proprietary capacity; 
their relations to ifnportant community 
groups are partially regulatory, partially 
contractual. While the Bituminous 
Coal Division possesses extensive powers 
over property interests, it is hobbled by 
an extraordinarily involved industrial 
advisory procedure. 

Of course, the Office for Emergency 
Management and other wartime agencies 
. are exceptions to this rule of lesser pow- 
ers in the departmental agencies. Few 
men have ever, as individuals, possessed 
more substential regulatory powers than 
have been conferred on Leon Henderson 

..and Donald Nelson. However, there is 

little reason to believe that emergency 
-measures reflect a permanent trend in 
American government, or that the at- 
mosphere in which the activities ase per- 
formed resembles the normal peacetime 
functioning of politically controlled de- 
partments. 

In subsequent comparisons between 
departmental and commission regula- 
tion, then, these points should be borne 
jn mind: (1) that on the whole, broader 
discretionary powers have been given 
to the commissions; and (2) that, ex- 
cluding wartime measures, extensive 
powers over property have been reserved 


„to the independent agencies, although 


extensive powers over persons may be 
possessed by the departments. 


APPRAISAL OF DEPARTMENTAL 
REGULATION 


Certain questions must be asked— 
and if possible answered—before any 
Satisfactory’ appraisal of departmental 
regulation can be ventured. The fol- 
lowing questions will be discussed in 
this article, but unfortunately evidence 
is too fragmentary on every point to 
justify definitive conclusions. The ap- 
proach may prove suggestive and useful, 
even though no “principles” are derived 
therefrom: 


1. Are departments more or less likely 
than independent agencies to evolve 
a fair administrative procedure? 

2. Are they more or less likely to carry 
out their activities with administra- 
tive dispatch? 

3. Are they more or less likely to depart 
from the policies which Congress out- 
lined for them? 

4. Are they more or less likely to co- 
ordinate their programs with those 
of other departments or agencies? 

5. Can departments so organize them- 
selves as to do regulatory work well? 


FAIR PROCEDURE 


The Report of the Attorney General’s 
Committee on Administrative Procedure 
furnishes much valuable data on the 
first question. The fact that ‘the staff 
was not assembling evidence with this 
particular comparison in mind promises 
a greater degree of objectivity, since 
previously held hypotheses do often, 
though unconsciously, affect the collec- 
tion and interpretation of evidence. 
Presumably on the basis of these data, 
the Committee decided that the scales 
went against department regulation. 
The Report mentions “the general un- 
desirability of attaching adjudicatery 
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functions to-a large establishment whose, 
chief officials are absorbed in other ac-" 
tivities and in which the adjudication 
is likely to become loosely handled antl 
regarded as incidental.”? , This state- 
ment is presented in a somewhat inci- 
dental fashion, and apparently was in- 
serted to please the legal taste for neat 
and impressively phrased’ generalizae 
tions, since the evidence by no means 
supports such a definite conclusion. 

It is true that some of the depart- 
ments seem to be serious offenders in 
the matter of fair administrative pro- 
cedure. The Post Office Department, 
for example, did not notify parties of 
their right to a hearing, or make records 
available, or develop written rules, or 
in fact do many of the things which it 
should have done. Its whole record 
seems regrettable. The advocate of de- 
partmental regulation may contend that 
since the Post Office Department is 
more political than most departments, 
it is atypical, but he must admit that 
this individual case is clearly against 
his proposal. Moreover, the Depart- 
ment of the Interior is almost as bad. 
These two departments proved to be 
in need of all the general procedural 
reforms recommended by the Commit- 
tee, and certain additional specific rec- 
ommendations were made concerning 
them. 

However, not all the evidence is 
against the departments. The Commit- 
tee found little to criticize in the proce- 
dures ‘of the Social Security Board, 
which is part of the Federal Security 
Agency, and it found a great deal to 
criticize in those of the National Labor 
Relations Board, which is independent. 
The same particular procedural diffi- 
culties proved to be characteristic of 
both departmental agencies and com- 
missions, and all of the Committee’s 
general recommendations—regarding the 

2 Final Report of the Attorney General’s 
Committee, p. 155. 
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need for greater PRE of authority, 
the publication of administrative proce-- ° 
dures, the utilization of informal pré“ 
cedures, the use of hearing commissions, 
improvement of formal hearings, and 
certain safeguards on sule-making—are_ 
directed freely to both. 

The tentative conclusion to be drawn 
from this hasty analysis is that neither 
the departmental nor the independent 
regulatory agencies have a monopoly on 
good procedures. The score seems to 
be slightly in favor of the independent 
agencies, but not sufficiently so to jus- 
tify the Committee’s sweeping generali- 
zation quoted above. ° 


DISPATCH . 


Let us move, then, from the question 
of fair procedures f> that of dispatch. 
It would be reasonable to assume that 
the departmental agencies, operating 
under one-man control, would function 
more rapidly. Fortunately the Attorney 
Generals Committee has assembled 
some evidence to help us check this as- 
sumption—data on the average time 
required to complete cases in the various 
agencies. Obviously no rigid arithmeti-. 
cal comparison is very valid, since the 
nature of the cases affects speed as much 
as the efficiency of handlingedoes. For 
instance, the Social Security Board is 
the fastest recorded agency, probably, 
largely because most of its cases are 
exceedingly simple. However, it is in- 
teresting to glance over the following 
averages. The Social Security Board 
concludes most of its cases within a - 
month. Average time for consideratien 
of fraud-order cases in the Post Office 
Department is 45 to 50 days. The Vet- 
erans Administration reports about the 
same time—skightly over 40 days—from 
date of claim to rating decision. In the 
Public Contracts Division, when there 
is not an appeal to the Secretary, the 
average time -between formal demand 
and final decision is two and-a half 
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months. 

concludes its formal docket casese in 
an average of 168 days, and—excluding 
a few lengthy exceptions—average cases 
are also settled by the Securities and 

~ Exchange Commission in less than six 
months. The National Labor Relations 
Board gave reports on both undisputed 
and disputed cases: the former averaged 
three or four months, the latter consid- 
erably éver six months. The War De- 
partment and the Department of Agri- 
culture required, in sample cases, more 
than six months for their determina- 
tions. The Federal gcommunications 
Commission requires af year or more in 
cases involving hearings. 

These figures apparently indicate that 
speed of decision js relatively unrelated 
to the location of the agency—whether 
in department or commission. Such a 
conclusion seems doubly justified when 
it is remembered that, on the whole, de- 
partmental decisions involvé less discre- 
tionary power, and hence, given only an 
equal degree of efficient expedition, 
might well consume less time. 

One of the chief reasons why the de- 
partmental agencies do not possess the 
advantage of speed which should be 
characteristic of one-man control is the 
system of*excessive reviews which exists 
in several large Federal departments, 

- and which necessitates extra time and 
promotes some unnecessary delays. On 
the whole, independent agencies are 
freer from this weakness. The three 
agencies specifically crificized for ex- 
cessive reviews by the Attorney Gen- 
éral’s Committee are all departmental.’ 

To point out that the degree of speed 
—or of delay—is about the same in de- 
partmental and independent agencies is 
not, however, to indicafe that the re- 

*sulting disadvantages may not be quite 
unequal. «Excessive delay in adminis- 
trative decision is more likely to work 


8 Some of thé organizational reasons for ex- 
cessive reviews will be noted later in the article. 


The Maritime Commission » hardship in what might be called per- 


sonal regulation cases than in property 
gegulation cases; and it has already . 
been moted that the former are more 
likely to be entrusted to departmental 
agencies. Unfortunately, adequate data 
are‘not available on decision time of the 
„State Department’s Passport Division, 
tor of the Immigration and Naturaliza- 
fion Service in the Department of Jus- 
tice. The writer has known instances 
where the slow-moving procedures of 
the former have ranked it with the Ge- 
stapo as an agent of cruelty to indi- 
viduals, but no comprehensive study has 
been made which would justify generali- 
zations about these person-controlling 
agencies. Nevertheless, it should be 
borne in mind that the type of agency 
largely entrusted with those cases in 
which delay may cause human suffering 
have a particular responsibility to ex- 
pedite their procedures. 


CONFORMITY TO CONGRESSIONAL POLICY 


Any answer to the question of 
whether departmental agencies or inde- 
pendent ones are more likely to carry 
out Congressional policies with exact- 
ness must be given in the most general 
terms. Little relevant evidence has 
been assembled, and it is often intrinsi- 
cally difficult to decide how much devia- 
tion from Congressional intent is in- 
volved in certain actions. For one 
thing, it is not always entirely clear 
from the statutes precisely what was the 
Congressional intent. Under legislation 
which is often the compromise product 
of conflicting pressure groups and har- 
assed conference committees, a substan- 
tial amount of policy-making is inevi- 
tably passed on to the administrative’ 
body, which must set the standards not 
clearly outlined for it. 

Where Congressional intent is known, 
pressure groups may occasionally force 
the agencies to adopt an independent 
and contrary attitude. It is, however, 
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difficult to discern that this pressure « dents of American government. It need 


is greater on departmental regulatory 
agencies than on dependent commis, 
sions. Agricultural interests furtction- 
ing through the Secretary of Agriculture 
have in times past weakened the Food 
and Drug inspection activities, prob- 
ably contrary to Congression4l intent 
(though Congress was slow to repair 
the damage). The General Land Office 
has in times past shown that the Secre- 
tary of the Interior was responsive to 
land-grabbing Western interests, but 
here again Congress gave few signs of 
being particularly irate. However, simi- 
lar charges may be laid against the inde- 
pendent agencies. In the 1920’s “the 
heat” was put on the Tariff Commission 
and the Federal Trade Commission 
through the Presidential conductor, just 
as effectively as it has been applied to 
departmental agencies through the Sec- 
retaries.* 

One qualification to the above gen- 
eralization suggests itself. The location 
of a regulatory agency in a department 
of basically different purpose, as the 
Food and Drug Administration was lo- 
cated in the Department of Agriculture, 
will certainly hinder effectuation of Con- 
gressional policy much more than would 
an independent setting. Fortunately, 
such inappropriate placements are now 
rare. 


CO-ORDINATION WITH OTHER AGENCIES 


Our fourth question is whether regu- 
lation is more effectively integrated with 
general national policies than is regu- 
lation by independent commissions. 
Whether we like it or not, we are mov- 
, ing toward greater governmental control 
of many portions of our economy, and 
it is obviously desirable that the differ- 
ent controls avoid conflict. The need 
for co-ordination is apparent to all stu- 

4 Examples of pressure on both groups of 


ageygcies are cited in E. P. Herring, Public Ad- 
ministration and the Public Interest. 


not be labored here, since it is clearlye 
portrayed by several other writers in 

this issue of THE ANNALS. 
for the Federal Reserve System to dis- 


courage bank loans when we wish te = 


open the economy wider? Or should 
the Federal Communications Commis- 
sior? give brbadcasting licenses to indi- 
viduals or concerns whom the Federal 
Trade Commission is viewing With dis- 
favor? It was to insure a greater co- 
ordination that the President’s Com- 
mittee on Administrative Management 
recommended igtegratien of regulatory 
agencies with the departments so that’ 


the President would have a more direct 


voice in all regulatory policies. 

The mere location pf regulatory agen- 
cies within departments will not, how- 
ever, work miracles of co-ordination. 
The agricultural price-setting machinery 
located within the Department of Agri- 
culture has’ only slowly been integrated 
with the general government policy to- 
ward prices. The Sugar Division of the 
same department was enforcing quotas 
on production long after ather govern- 
mental agencies had begun thinking in 
wartime terms, and a very few months 
before it became necessary to ration 
sugar consumption. When the dangers 
of inflation became immediate and im- 
pressive, it was not the Department of ` 
the Treasury, but the independent Fed- 
eral Reserve System that led the way 
to co-ordinated action. 

The’ location of regulatory agencies 
within departments must be supple- 
mented by other steps if an over-all 
integration of governmental policy is to 
be achieved. For one thing, quite ob- 
viously each department as a whole 
must be in sympathy with the national 
policy, and obstructive cabinet members 
should not be continued in office be- 
cause of kindhearted “loyalty.” In the 
second place, care must* be taker to 
place regulatory activities where their 


Is it wise | 
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\ 


e l 
ADMINISTRATIVE REGULATION WITHIN FEDERAL DEPARTMENTS 


a 


major purpose does not conflict with 
the major purpose of the department. 
Dbviously, the Department of Agri- 


culture will always be, and probably ` 


should be, pro-farmer. Other depart- 


« ments have similar basic viewpoints. 


To place within them because of pro- 
cedural convenience or similarity of 
clientele an agency whose aims eare 
conflicting is to make co-ordination of 
policy ewen within the department ex- 
“ceedingly difficylt. A very large pro- 
portion of regulatory activities could be 

. characterized as pro-consumer, and the 
establishment ig the Federal Govern- 
ment of a Department $í the Consumer 
has been suggested. Certainly the 
bringing together under one responsible 
head of many of these isolated regu- 
latory activities Would facilitate a co- 
ordinated regulatory program, and might 
also, by unifying regulatory policy, as- 
sist its integration with other govern- 
mental policies. . 

The answer to the fourth question 
seems to be that while somewhat ex- 
tensive changes in the departmental 
regulatory system might greatly assist a 
desirable integration of policy, at the 
moment the existing departmental agen- 
cies seem no more integrated than do 
the independent commissions. 


INTERNAL ORGANIZATION 


The fifth and last question we have 
posed is whether or not departments can 
so organize themselves internally as to 
do regulatory work well. *The Attorney 
General’s Committee decided they could 
not; the President’s Committee on Ad- 
ministrative Management thought they 
could. A definitive answer to the ques- 
tion may never be possible. The writer 
assuredly does not pretend to present 
eone in this article. “A few specific ques- 
tions may be raised here which will in- 
dicate the sort of problems to be faced: ë 


5 Many of tke infinite problems of intra- 
departmental organization are not very rele- 
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. the delegation of adjudicatory power, 
the reasonable limits of the review proc- 
ess, the separation orintegration of rule- 
making and enforcement, and the sepa- 
ration or combination of prosecuting 
and judicial functions. 


Delegatign of power 


è It will ‘be remembered that the 
Attorney General’s Committee believed 
departments unsuitable for regulatory 
activities because the chief officials are 
likely to be absorbed in other activities. 
This reasoning does not seem sound to 
the writer. The chemical or soils re- 
search of the Department of Agriculture 
does not suffer because the Secretary 
is absorbed in other activities. The 
Secretary turns the problems over to 
competent men, and checks occasionally 
to see that the duties are well per- 
formed. The same process of admin- 
istrative delegation could be applied 
to adjudication. In fact, a far more 
serious difficulty in much departmental 
procedure arises from the fact that the 
chief is not sufficiently absorbed in other 
activities—that he is so much concerned 
with the regulatory work that he holds 
up needed decisions for long periods of 
time in order to give personal attention 
to each case. 

This administrative fault is in large 
part due to the political nature of the 
department leadership. The chief is 
personally responsible for the total ac- 
tivities of his department, and bad 
decisions on the part of a subordinate 
may make serious trouble for him. In 
order to minimize the chances of politi- 
cal mistakes, he may make of himself 
an administrative bottleneck. Since 
regulatory commissions, especially the 
larger and well-established ones, are 
not so much worried about political 


vant to the particular difficulties of depart- 
mental regulatory work, .The writer has 
merely selected a few among those which are 
relevant. = 
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mistakes, and since, moreover, in. a. sel in the staff division office, the Wash- 


multiple-member board responsibility is 
always diffused anyway, fewer obstruc; 
tive techniques of this kind areefound 
in independent agencies. 


The review process 


The same fear of political kickbacks 
is probably basic to an even greater ad? 
ministrative failing in departments, 
namely, excessive reviews of the adjudi- 
catory process. Frequently, it must be 
admitted, the legal divisions and other 
functional divisions take advantage of 
this fear in order to build up their power 
and influence. The departmental head 
is persuaded that review by this or that 
(and gradually this and that) division 
is an indispensable safeguard. Valuable 
time is lost in the process, and the final 
decision may be enormously compli- 
cated. . Each reviewing agency uses a 
different functional approach, often fol- 
lows: an individual school of thought, 
and comes to a different and conflicting 
conclusion, and the ultimate arbiter has 
a more complex problem to handle than 
initially existed, while the review proc- 
ess has encouraged undesirable animosi- 
ties among the participating divisions. 

The Report of the Attorney General’s 
Committee contains evidence of the 
prevalence of excessive reviews. When 
a case is appealed from the Bureau of 
Marine Inspection and Navigation to 
the Secretary of Commerce, “it is ap- 
parently considered by six individuals” 
in the Secretary’s office. Criminal pro- 
ceedings may not be instituted under 
the Taylor Grazing Act until the matter 
has been considered in turn by the re- 
gional grazier, the Division of Investiga- 
tions of the Department of the Interior, 
the Solicitor’s Office, and the Depart- 
ment of Justice. When the Bureau of 
Internal Revenue considers an offer in 
- compromise, the matter passes through 
the office of the collector and agent in 
ch@rge, the head and the division coun- 


‘departmental organization. 


ington office of the technical staff, thg, 
Commissioner’s office, the chief counsel’s 
committee, the office of the general 
counsel of the Department of the Treas- 
ury, and finally goes fo the Secretary æ 
of the Treasury. 

The writer does not wish to imply 
that there ® not usefulness in a mod- . 
erate number of reviews. These ex- 
amples, indicate, however, that the, 
departmental structura encourages an 
excessive number, both because of the 
chief’s political responsibilities and be- 
cause regulatory actiities may- be 
forced into departmental patterns suit- 
able for other routine functions of the 
department but not for such adjudi- 
catory activities. Although at present 
the independent regulatory agency may 
reduce the steps which in departments 
frequently intervene between initial con- 
sideration and final decision, it should 
be emphasfzed that departments do not 
need all these reviews. A rational re- 
organization is possible within the de- 
partmental framework. 


Rule-making and enforcement 


The whole question of whether rule- 
making . should be separated from en- 
forcement has occasioned c®nsiderable 
comment, but we are here concerned 
with the problem only as it relates to 
The At- 
torney General’s Committee has cited 
the division of sanctions between the 
Civil *Aeronatitics Administration and 
the Civil Aeronautics Board as an ex- 
ample of the disadvantages of separa- 
tion. Although the criticism of the - 
Civil Aeronautics system is probably 


.valid, it should be noted that this ex- 


ample proves*only that such a division 
of functions between entirely independe 
ent agencies is unsatisfactory. It does 
not prove that regulatory agencies 


6 An article by Charles C. ‘Rohlfing, in this 
issue, discusses this question at greater length. 


l 
ADMINISTRATIVE REGULATION WITHIN FeneraL DEPARTMENTS 


” should not be integrated with depart- 


' ments. Were the division between ryle- 


$ 
\ 


making and enforcement made within a 
department, so that the official who de- 
termined the policies and the official 


a who executed them were responsible to 


same superior, difficulties in execu- 
tion could be reflected in changes of 
policy, and the general result might be 
more satisfactory. 


Prosecuting and judicial functions 
‘There has been considerable criticism 
of the combination of prosecuting and 
judicial functiops within both commis- 
sion and departmental® agencies. The 
writer is not convinced that separation 
of these functions is necessary or even 
preferable, since there are advantages 
in a mechanism which conduces to the 
selection of justice-seeking administra- 
tive personnel. However, separation, if 
it is accepted as desirable, can certainly 
be achieved within a department. The 
Treasury Department has its Board of 
Tax Appeals; the Wage and Hour Divi- 
sion sharply divides its pre-hearing and 
review staffs; investigators are separate 
from referees in the Social Security 
Board. No one who has worked in large 
organizations needs to be reminded that 
the mere’docation of two functionally 
specialized groups within one depart- 
ment does not automatically result in 
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, Similarity of thought or fusion of view- 
points. 


. * Concrsions 


In view of the importance of depart- 
mental administrative regulation, there 
is urgent need for further study of 
existing practices. Only the most frag- 
‘mentary evidence exists which can be 
used in forming conclusions or recom- 
mending changes. On the basis of this 
inadequate evidence, however, it seems 
justifiable at least to suggest that: 

1. Departmental agencies may be a 
shade behind independent agencies in 
the development of fair procedures, but 
the difference is not great. 

2. Location of a regulatory agency 
within a department does not result in 
greater speed of decision. 

3. Unless a regulatory agency is 
placed in a department of basically 
different purpose, its location does not 
greatly affect the extent to which it 
carries out Congressional policies. 

4, Location of an agency within a 
department does not, at least under 
present circumstances, promote co-ordi- 
nation of its policies with national poli- 
cies. 

5. There seems to be no substantial 
evidence that proper internal organiza- 
tion of a regulatory agency cannot be 
secured within a department. 


George C. S. Benson is professor of public admin- 
istration at Northwestern University, Evanston, Illi- 
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Presidential Influence en Independent Agencies 


a 
/ 

HERE are certain obvious difficul- 
ties in estimating the influence of 
one person upon other persons. For 
one thing, the relevant considerations 
are likely to be of a highly informaé 
nature, and for another, those who have 
access to sùch informal sources are not 
likely to be unbiased in their judgments. 

Some Presidents have, to be sure, 

` written quite frankly of their official 
problems after they left office. Cleve- 
land, especially, did this, but unfor- 
tunately, the reminiscences of Presidents 
who served as long ago as Cleveland are 
not of great usefulness today. The 
presidency is in the process of radical 
change as a result of the much greater 
administrative burdens assumed by gov- 
ernment as a whole. We cannot profit- 
ably go back beyond the time of Wood- 
row Wilson, and our most worth-while 
conclusions must be based on history as 
recent as that of the New Deal. 

From the legal and constitutional 
standpoint, the President’s influence 
upon the personnel of boards and com- 
missions is entitled to separate attention 
because the “independence” of such a 
board or commission usually evidences 
a Congressional disposition to limit his 
influence. Of course, Congress has on 
several particular occasions endeavored 
to insulate the President from effective 
control over all executive personnel. 
Thus, to mention one conspicuous ex- 
ample, the feud between Johnson and 
Congress motivated the Tenure of Office 
Acts which undertook to assure the in- 
cumbents of various offices a uniform 


1 The Independence of the Executive, Prince- 
ton Univ. Press, 1913. Woodrow Wilson, on 
the contrary, wrote with rare discrimination 
on the nature of the presidency before he held 
that office. Franklin Roosevelt has written 
exéensively while in office. 
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four-year term, safe from presidential 
removal.? as 

But Congress has not often, nor sy$- 
tematically, undertaken anything of this 
king with geference to Federal office- 
holders as a group. Indeed, we may 
recall that the so-called merit, system, 
inaugufated in 1883, has been devised 
to enable the President to bring various 
groups of civil servants within the pro- 
tecting provisions of the acts. It has 
certainly not Ween ainfed at the Chief 
Executive. 


. POSITION oF INDEPENDENT AGENCIES 


The independent* boards and com- 
missions, however, pose a different prob- 
lem. Other contributors to this volume 
will have described their institution, and 
it will sufgce to point out here that all 
of them involve the discharge of duties 
which Congress has felt to be either 
closely akin to the duties of courts or 
else closely akin to the duties of Con- 
gress itself. In the case of the Federal 
Trade Commission, for example, the 
duties of the commission are often de- 
scribed as quasi-judicial because the 
commission does, among other things, 
decide in particular cases whether cer- 
tain business practices constitute unfair 
competition or not. On the other hand, 
the Interstate Commerce Commission 
may ke said to exercise quasi-legislative 
functions as well, because it really sub- 
stitutes for Congress in laying down 
rules defining reasonable rates and serv- 
ices. 

2The famous case of Myers v. U. S. 272 
U. S. 52 (192@) involved the application of 
a later one of these acts to the tenure of a 
postmaster appointed by -Woodrow Wilson. 
Speaking for a court divided $ to 4 on the 
question whether the President could be le- 
gally limited in his removal power, Chief 
Justice Taft held that he could not. 
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These functions are in addition to the 
normal administrative functions of in- 
‘vestigation and prosecution, and they 
are functions characteristically' assigned 
to agencies having the board type of 


* organization. It is disconcertingly true, 


` 


however, that Congress has not set up 
such separate agencies whenever this 
combination of functions has had to be 
discharged. Both quasi-legislative and 
quasi-judicial functions are exercised 
also by many agencies having a single 
administrator at the head, and these 
administrators are usually members of 
the President’s Çabinet. 

From a functional Sandpoint, it is 
true that these latter agencies should 
be as immune from presidential influ- 
ence as the former. In fact, however, 
Congress has made any such immunity 
impossible: by choosing to assign these 
functions to the regular ‘departmental 
hierarchy. There is a long constitu- 
tional history back of this, ut it may 
suffice here to say that it is now estab- 
lished that the responsibility of depart- 
ment heads is to the President, re- 
gardless of the nature of the duties they 
discharge. But it has not been estab- 
lished that Congress may not cut off re- 
sponsibility to the President by the de- 
vice of tht independent board. Thus 
the combination of function and organi- 
zation may open the way to achieving a 
nonpartisan or nonpolitical status for 
such agencies. At least, this has been 
the theory on which Congress has often 
acted. ° ° 


THE PRESIDENT’S VIEWPOINT 


But from the President’s standpoint, 
it is not so clear that his influence ought 
to be so restricted. Many of the acts 
appropriate for -administmation by these 
eagencies have been integral parts of a 


®For general reference purposes, James 
Hart’s Tenure of Office Under the Constitu- 
tion (Baltimore Johns Hopkins Press, 1930) 
is the best work. 
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partisan program of government policy. 


o 


As head of his party, the President has 
a very reąl responsiþility for the suc- 
cessfuladministration of these acts, and 
he will accordingly want to be in a posi- 
tion to dictate the manner of their exe- 
cution. 

For instance, President Roosevelt’s 
frogram for’ dealing with the depression 
called for a radical change in the treat- 
ment of business practices. The Fed- 
eral Trade Commission was the obvious 
agency to carry this into effect, but if 
the President could not have got rid 
of incumbents on the commission prob- 
ably unsympathetic with the new policy, 
the success of his program would obvi- 
ously have been prejudiced. As it hap- 
pened in this case, Congress had fixed 
long terms for the commissioners and 
specified certain causes for removal, not, 
of course, mentioning mere political dis- 
agreement with the Chief Executive as 
such a cause. Nevertheless, Mr. Roose- 
velt asked for the resignation of Will 
E. Humphrey, and failing to get it, 
undertook to remove him summarily 
from office. Humphrey waited until the 
end of the term for which he had been 
appointed and then sued for the balance 
of salary due him from the time of his 
discharge. When this case eventually 
reached the Supreme Court, he was 
sustained on the general ground that 
the functions entrusted to the board en- 
titled Congress to qualify the Presi- 
dent’s removal power as it saw fit.* 

Since there are similar removal provi- 
sions in the statutes providing for other 
boards and commissions, the result of 
this decision would seem to be that the 
club of removal cannot be as freely used 
by a President as Mr. Roosevelt sought 
to use it in the Humphrey case. 

Tt is, of course, true that the President 
might follow the procedure for removal 
specified in the statute; that is, he might 


4 Humphrey’s executor v. U. S. 295 U. S. 602 
(1935). = 
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formally remove because of inefficiency, 
or neglect of duty, and, since no method 
of deciding whether the cause actually 
exists is pravided, it is altogether pos- 


_ sible that the President’s mere statement 


to that effect would foreclose effective 
protest by a second Humphrey. ` Cer- 
tainly the present Supreme Court would 
hesitate to conduct an independent in® 
vestigation into the matter. From the 
standpoint of the legally possible, there- 
fore, the President probably could still 
use the removal power to back up any 
influence he might want to exert on the 
independent commissions, despite the 
aforesaid decision. 


“PoLiTics” AND THE REMOVAL 
POWER 
From the standpoint of practical poli- 
tics, however, the President has in some 
respects rather less influence than this 


_would indicate, and in other respects 


much more. He has less influence in 


‘all cases where a well-established agency 


enjoying public confidence is involved. 
Thus, it would not be “good politics” 
for a President to remove a member of 
the Interstate Commerce Commission 
except for gross and obvious neglect of 
duty. In other words, it is hardly con- 
ceivable that the President would charge 
a prominent public servant with ineffi- 
ciency or neglect of duty if the real 
reason were differences on matters of 
policy. z 

On the other hand, it is quite clear 
that the President does not need the 
threat of removal to achieve a dominant 
role in the administration of most agen- 
cies of the Federal Government. He 
has what amounts to a constitutionally 
protected power of nomination to all 
public offices. This means that at the 
beginning of his term all officeholders 
serving for the orthodox four-year term 
are subject to replacement by men of 
the President’s choosing. In the case 
of*the independent boards and commis- 
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sions, where both longer terms and over- 
lapping terms have been used to fore; 
stall this abrupt conclusion, we must 
qualify somewhat, to be sure. But not 
even officers in this favored class can 
hope to survive throtigh the normal. ‘ 
eight-year tenure of a President who 
does not like them. The President will 
in all probability have a chance to re- 
constitute the entire policy-making per- 
sonnel of the executive branah in the 


e . . 
-course of his official career. Moreover, 


and perhaps of even greater importance, 
this potential job-filling capacity of the 
Chief Executive casts igs shadow before. 
Only individuafs who have no ambition 
to succeed themselves in their present 


, jobs can be uninfiuenced by this fact. 


Now, of course, two things are likely 
to be true of the Membership of the 
independent boards which are not true 
of Federal personnel in general. First, 
they are not conspicuously place-hunt- 
ers. Spedial fitness of some sort has 
been accepted as a practical prerequisite 
for their jobs. Even Federal judges are 
chosen from a less select class than- Fed- 
eral commissioners. 

In the second place, however, it is 
true that the President has fewer dif- 
ficulties in getting his own personal 
choices for membership on *these com- 
missions accepted by the Senate than is 
the case with local Federal appoint- 
ments. The unwritten rule of senatorial 
courtesy which bids the Senate as a 
whole defer to interested members in 
its action on fominations does not apply 
here. There are no Senators who have 
any recognized patronage in these cases. 
Thus, in dealing with them, the Presi- 
dent has a relatively free hand to single 
out individuals personally satisfactory 
to him. Thisis the reason why a Presi- 
dent who has not been able to make his ° 
own personal philosophy the philosophy 
of the party will nonetheless have a good 
chance of including the membership of 
the independent commissions in his 
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Praetorian Guard of personal appoint- 
ees. And if one looks at the member- 
ship of the present boards and commis- 
sions, he will find that it consists, to 
only a little less pronounced degree 
* .than the membetship of the Cabinet, of 
the intellectual leaders of the New Deal. 


JUDICIALIZATION OF AGENCIES ° 


Whether this development is a good 
thing or not is g hard question"to an- 
swer. Some, perhaps a majority, of 
political scientists feel that the peculiar 
kind of discretion vested in these agen- 
cies renders them unfit Subjects for this 
degree of presidential influence. These 
political scientists recognize, however, 
that the purely administrative aspects 
of these agencies nfust be drawn within 
the ambit of executive direction. They 
accordingly propose that a definitely ju- 
dicial tenure be conferred on certain 
members of the commission who are to 
confine themselves strictly to the hold- 


5 There are, perhaps, four points of view to 
be distinguished: first, that all phases of the 
work of these commissions should be inde- 
pendent of presidential influence; second, that 
the personnel engaged in legislative and judicial 
work should be independent; third, that only 
the judicial personnel should be independent; 
and fourth, that no part of the work of these 
commissions should be independent. 

An essay by James Hart entitled “The Presi- 
dent and Federal Administration,” pp. 47-93 
of Essays on the Law and Practice of Gov- 
ernmental Administration (Baltimore: Johns 
Hopkins Press, 1935), covers the subject pretty 
thoroughly. Since that time President, Roose- 
velt’s Committee on Administration Manage- 
ment has made its report. The committee’s 
recommendations in the matter of the inde- 
pendent commissions are largely based upon 
Robert Cushman’s monograph, The Independ- 
ent Regulatory Commissions, published by the 
Government Printing Office in 1937. The lat- 
est general surveys of the profflem of the inde- 
pendent commissions will be found in Roland 
Pennock’s Administration and the Rule of Law 
(New York: Farrar & Rinehart, 1941), and 

` Robert Cushman’s extended study, The In- 
dependent Regalatory Commissions (Oxford 
Univ. Press, 1941). 


ing of hearings and the award of judg- 
ments. The functions of investigation 
and prosecution, on te contrary, would 
be peréormed by the regular executive 
agencies of government under the over- 
all direction of the President. 

There are, however, two considera- 
tions whieh this plan does not take suffi- 
fiently into ‘account. In the first place, 
afi independent judicial tenure for per- 
sons who are not really judges in the 
‘constitutional sense is an anomalous 
thing. From the standpoint of the regu- 
lar courts, the jurisdiction of these 
judges would still be regarded as an 
emanation of the executive function. 
It is true that we now have—out on the 
periphery of administration, as it were 
—several similarly anomalous establish- 
ments. Thus, we have certain courts of 
specialized appeals in tax and patent 
matters; ë we have the Court of Claims; 
and we have the District of Columbia 
courts which sometimes exercise func- 
tions of administrative correction not 
thoroughly judicial. In these cases the 
regular courts have been induced to 
accept (what are still from the stand- 
point of organization) executive deter- 
minations as if they were judicial—but 
only on condition that the element of 
policy is completely eliminated from 
their jurisdiction. It would be extra- 
ordinarily difficult, however, to elimi- 
nate this element from any segment of 
the work at present done by the boards 
and commissions. ‘They represent an 
original, or first instance, interpretation 
of statutory requirements as applied to 
particular cases or classes of cases. 
Government policy cannot be regarded 
as finally fixed until they have acted. 
Consequently, it is unlikely that either 
judicial tenures or procedures would 
operate to divest them of their admin- 


6 The Board of Tax Appeals for internal 
revenue cases, the Customs Court and the 
Court of Customs and Patent Appeals for tariif 
and patent cases. : a: 
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istrative character in the eyes of the 
regular courts. 

In the second place, it seems only too 
clear that judicialization of admjnistra- 
tive bodies can easily result in forgoing 
the benefits expected from what is called 
administrative justice. Presumably we 
do not want to lose the sense of tech- 
nical familiarity with the particular ad& 
ministrative problems in various spe- 
cialized fields which our administrative 
boards were set up to embody. Nor 
do we want to lose the actual contact 
with the changing policies behind the 
various regulatory programs which ad- 
ministrative justice is supposed to in- 
sure. 
members of these agencies is calculated 
to do just these things. The use of 
elaborate procedures of litigation and 
the extensive employment of precedents 
would rapidly deprive administrative 
justice of some of these features. 


IMPLICATIONS OF PRESIDENTIAL 
INFLUENCE 


This is not the place to enlarge on 
the arguments against excessive judi- 
cialization of agencies directly engaged 
in the articulation of policy. Perhaps, 
however, it will be conceded that there 
is something to be said against restrict- 
ing the influence of the President over 
them on the ground that a judicial dis- 
cretion is involved in their work. It 
remains to be considered whether, given 
the desirability of retaining a political 
discretion for these agencies, the neces- 
sary influence or direction should be 
furnished by Congress or the President. 

Unfortunately, the American system 
does not permit of the sensible answer 
to this problem, i.e., that the influence 
of the President should be exercised as 
an agent of the legislature. Under the 
British parliamentary system the activi- 
ties of all executive agencies are subject 
to the ultimate over-all direction of a 


Yet a judicial independence for. 
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majority in the House of Commons 
trough the constant responsibility of 4 
fhe ministry to the House. 

We, too, might have approximated 
this result—even under our separation- 

c:-powers Constitution—had Congress. 
faken a strong line from the beginning 
in the matter of the responsibility of 
C2partments heads. It is quite conceiv- 
zole that a custom of the Constitution 
night have grown up under which the 
eiministration of public affairs. could 
Fave been taken out of the President’s 
Bands, leaving him with only foreign 
efairs and war as his active concern. 

But the actfal trend has been in a 
different direction. The President’s 
Eadership in all phases of administra- 
tion is a firmly established principle. 
and the President fas used ‘his leader- 
Sip in administration to supplement his 
scrong party position in achieving a 
practical control over policy-making 


_ comparable with that of the British 


Government—without, however, the lat- 
ter’s correlative responsibility to the 
legislature. Practically, therefore, the 
enly way to get unity of final direction 
in administration is through the Presi- 
dent, and any talk of excluding his in- 
uence over any part of government is 
zantamount to an argument for ineffi- 
ciency in government. 

Nor is there much point in sugges- 
cions that the extent of the President’s 
cafluence may be restricted. It is true, 
> be sure, that statutes differ in the 
anguage of delegation of power. Often- 
cimes, responsibility for decision-making 
-3 formally imposed on the President; 
sometimes it is conferred upon depart- 
nent heads or their subordinates; some- 
simes it is conferred on independent 
=oards and cammissions. But the Presi- 
dent’s actual influence on the making 
=f .particular decisions js probably 
Dretty much the same in all cases. So 
far as the law is conceryed, it is quite 


e 
PRESIDENTIAL INFLUENCE ON INDEPENDENT AGENCIES 77 


true that the particular decisions them- 
” selves would stand without the necessity 
for presidential approval in the second 
and third situations. In other words, 
the powers of appointment and removal, 
* .and not the spectfic power of direction, 
must be relied on to support presidential 
influence here. Yet no one would doubt 
that the exercise of such imfluence.is 
perfectly legitimate, even as regards par- 
ticular decisions, in situation number 
two. Many persons would hesifate to 
admit the legitimacy of executive inter- 
ference in situation number three.” But, 
after all, the sityations are very much 
alike. Moreover, we mif&t not suppose 
that the President is personally con- 
versant with very many of even those 
decisions’ made in his name. Only the 
important ones get ‘his direct attention, 
and important decisions are bound to 
be preceded by consultation with him 
whether they have to go over his desk 
or not. (A 


TR. E. Cushman, for example, accepts the 
quasi-judicial work of the independent com- 
missions as so thoroughly judicial that even 
the influence of congress on a particular deci- 
sion would represent a violation of due process 
of law. See his article “The Constitutional 
Status of the Independent Regulatory Com- 
missions,” 24 Columbia Law Quarterly Review, 
pp. 13-53, 168-197, at p. 164. 


ington, Seattle. 


* IMPLICATIONS OF COURT DECISION 


Perhaps one furthey observation may 
be made in this connection. , The courts 
have recently held that, where admin- 
istrative discretion is quasi-judicial in 
nature, the officer named in the statute 
must be personally familiar with the 
evidence updn which every decision is 
based. This conclusion may have a 
tendency to discourage the vesting of 
such functions in the regular depart- 
mental hierarchy where delegation of 
authority is the accepted rule. And it 
may indirectly suggest that quasi-judi- 
cial administrative action should not be 
reviewed at long range by the President. 
It is very doubtful that this decision 


„of the Supreme Court will stand, how- 


ever; and even if it does stand, there is 
little reason to believe that it will have 
the second of these effects. 


8 Morgan v. U. S. 298 U. S. 468, decided 
May 25, 1936. On second hearing of the case 
April 25, 1938, Chief Justice Hughes upheld 
the government contention that the Secretary 
of Agriculture had given sufficient personal 
attention to the testimony in the case. In- 
asmuch as the attention actually given was 
certainly very slight, this indicates that the 
court is not likely to make much of the formal 


. requirement of personal attention. Morgan v. 


U. S. 304 U. S. 1. 


Kenneth C. Cole, Ph.D., is professor of American 
government and public law at the University of Wash- 
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HY, again and again, have 

the important Federal regulatory 
statutes, from the Act to Regulate 
Commerce in 1887 down te the. Na- 
tional Labor Relations Act of 1938, 
been attacked as “class legislation”? *It 
would seem obvious that in each law 
the coercive power of government was 
used to protect or improve the position 
of one economic class or group with re- 
spect to another. The courts do not 
construe these acts as denying equal 
protection of the laws. In 1787, in the 
beginning of our history as a nation, 
James Madison pointed out the inescap- 
able function of government as a regu- 
lator of economic interests,? and more 
recently A. F. Bentley demonstrated the 
insights to be gained by approaching 
law and government as a process grow- 
ing out of the conflicting group pres- 
sures in society.’ 

Invidious epithets do not clarify dis- 
cussion of the relations between gov- 
ernment and the various forms of eco- 
nomic organization. They cloak the 
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impotence of legislatures themselves to- 


deal directly with problems of regula- 
tion, and becloud the necessity for dele- 
gating to administrative agencies the 
difficulties raised by the impact of pub- 
lic controls, expressed through broad 
legislative policy, upon group interests. 
It may be helpful toward avoiding such 
confusion to attempt (1) to define what 
is meant by an economic class, (2) to 
emphasize the distinction between legis- 


1U. S. Commission on Industrial Relations, 
Final Report (1916), 64th Cong., 1st sess., Sen. 
Doc.' 415, “Commissions and Class Conflicts,” 
pp. 182-91; J. M. Landis, The Administrative 
Process (New Haven: Yale University Press, 
1938), pp. 16, 36-42. 

2 The Federalist, No. X. 

8 The Process of Government, Chicago: Uni- 
versity of Chicago Press, 1908. 
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lative and administrative policy-making, 
and (3) to analyze the role of group or.” 
ganizations on both levels. 


o GROUP® INTERESTS AND PUBLIC 
RELATIONS 


° 

In ôrder to clarify discussion of “in- 
terests” and “interest groups,” it is help- 
ful to distinguish the idea of group as 
class from that of group as organiza- 
tion. A class*is a category of persons 
presumed or observed to possess speci- 
fied characteristics in common,* whereas 
an organization is an association of in- 
dividuals collectively seeking certain ob- 
jectives perhaps best described by their 
institutional practices or forms of be- 
havior. 

The class concept is an intellectual 
abstraction, capable of re-creation or 
re-definition by each individual ob- 
server. As such it is useful, and in- 
deed may achieve objective description, 
when one attempts to explain social be- 
havior in terms of economic stratifica- 
tion, or to make generalizations. about 
motives, purposes, relatives rights and 
duties, or even the “inevitable historic 
mission” of social groupings as he ` 
chooses to define them. On the other 
hand, the idea of group as organization 
leads to a study of the constitution and 
tacties of Specific associations, from 
which investigations may be discovered 
the purposes embodied in practices that 
constitute the members’ indigenous 
ideas of their group interest or welfare.’ 


4G. A. Lundberg, Foundations of Sociology 
(New York: Macmillan, 1939), pp. 339-42; 
R. M. MacIver, “Interests,” Encyclopaedia ef 
the Social Sciences, VIII, pp. 144-46. 

5S. and B. Webb, Industrial Democracy 
(London: Longmans Green, 1902), p. vii; S. 
Perlman, A Theory of the Labor Movement 
(New York: Macmillan, 1928), pp. 6-10. 
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To the administrator, faced with 
problems of securing consent to apd 
to-operation with his performance of 
official duties, both concepts are signifi- 
cant. If he analyzes his problem in 

terms of categories of persons affected 
by his work, he will probably formulate 
plans for adapting the channels and 
techniques of publicity to induce favor- 
able attitudes of acceptance and sup- 
port from those publics. But he may 
also find that the public relation$ prob- 
lem calls for dealing with strong group 
organizations that already possess the 
loyalty of many of the individuals af- 
fected by the regulatoy statute, and 
which are in a position to apply strong 
pressures both directly on the daily ac- 
tivities of administration and indirectly 
through the legisl@ture and the chief 
executive. Such a situation calls for 
adroit use of the methods of consulta- 
‘tion and conference, the ability to dis- 
criminate between issues whigh can be 
appropriately dealt with by joint nego- 
tiations and agreement and those which 
require firm assumption of responsibility 
by the public authority. 

The existence of group organizations 
in the administrative field of operations 
also poses the difficulty of appraising 
the representativeness of particular or- 

, ganizations in comparison with their 

\ potential membership, and raises juris- 
dictional questions when other organiza- 
tions recruiting members from the same 
class entertain conflicting objectives or 
values. It was doubtless tn contempla- 
tion of such obstacles to his New Order 
that Hitler proposed to destroy all but 
National Socialist organizations.® 

The existence of organized or unor- 
ganized groups, regardless of whether 
initiative is taken by adrginistrators or 
by the organizations, makes it important 
that the exercise of public authority be 


, © Mein Kampf (New York: Reynal & Hitch- 
cock, 1939), pp.,873-74. 


integrated ‘or harmonized with these 
group values. It then becomes perti- 
nent to inquire undeg what conditions 
dnd in what ways representatives of 
such groups can, in conjunction with 
public representatives in the person of 
administrative officials, jointly succeed 
in disposing of tension situations arising 
@ut of conflict between two or more eco- 
nemic groups over the impact of exist- 
ing governmental policy upon their re- 
spective interests. 


INTEREST REPRESENTATION IN 
ADMINISTRATIVE PROCEDURE 


Within the administrative process, 
concrete forms of interest representation 
may occur through: (1) informal, ex 
parte contacts in which group repre- 
sentatives resort to the ties of personal 
friendship or obligation to achieve de- 
sired objectives, and to pressure tactics 
of intimating a possible withdrawal of 


- co-operation or other undesirable conse- 


quences; (2) joint consultation through 
conference with representatives of group 
organizations or persons of eminence 
whose views carry great weight with 
others of similar vocation or economic 
position; or (3) advocacy of group in- 
terest in the capacity of parties-in- 
interest in accordance with the formal 
procedures established by the adminis- 
trative agency. Examples of the first 
and second types have been extensively 
described by Professors Comer, Her- 
ring, and Hart,’ and the staff studies 
and report of the Attorney General’s 
Committee on Administrative Proce- 
dure have more recently revealed the 


TJ. P. Comer, Legislative Functions of Na- 
tional Administrative Authorities (New York: 
Columbia University Press, 1927), Chaps. VII- 
VII; E. P. Herring, Public Administration and 
the Public ‘Interest (New York: McGraw-Hill, 
1936), passim; J. Hart, The Exercise of Rule- 
Making Power, President’s Committee on Ad- 
ministrative Management, Special Study No. 
V, 1937, Chap. IV. ` 
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widespread extent to which Federal 
regulatory agencies rely on informaf 
conferences and „consultation in their 
investigatory, compliance, "ang rulè- 
making activities." 

Advocacy of group interest is in- 
distinguishable as a matter of formal 
procedure from advocacy of individual 
interest. The rules of practice befome 
administrative tribunals apply uniform- 
ly to representatives of individuals and 
of collective bodies such as corporations 
and associations. As parties-in-interest, 
group organizations bear no more re- 
sponsibility for administrative decisions 
than their action in forcing the issues 
upon the facts of a particular case, 
which may result in a decision that 
establishes a future line of policy. 
Probably for some such reasons as these, 
the adversary proceeding, depending 
upon the initiative of private interests 
to set the official machinery in motion, 
is the form of interest representation 
generally finding legal sanction in the 
procedure of regulatory agencies exer- 
cising judicial functions of issuing cer- 
tificates or licenses, granting exemp- 
tions, issuing orders to refrain from a 
proscribed course of conduct, or author- 
izing acts unlawful without official sanc- 
tion.® 


THE POLITICAL CONTEXT 
or ADMINISTRATIVE 
REGULATION 


However judicial in form, administra- 
tive proceedings have legislative and 
policy-making effects. It is only in legal 
theory that the process of administrative 


regulation is conceived as a simple, rou-. 


8 Final Report (Washington: Government 
Printing Office, 1941), pp. 35-42, 103-5; W. 
Gellhorn, Federal Administrative Proceedings 
(Baltimore: Johns Hopkins University Press, 
1941), Chap. IT. 

® Interstate Commerce Commission, Annual 
Report, 1938, pp. 24-26. 


$ 
THE ANNALS oF THE AMERICAN ACADEMY 


tine application of the statutory rule, 
norm, or sanction in particular cases or 
classes of cases after determination of 
the relevant facts. The administrative 
process is not so ministerial and precise 


as this formulation might lead one to. 


believe. The fields in which admfn- 
istrative techniques are scientific in the 
sepse thatedisagreement over methods 
of achieving a defined objective has 
been removed, as in food inspection and 
public*health, seem to be relatively few. 
Although it is now generally agreed that 
in order to eliminate the type of “poli- 
tics” that prevailed when legislatures 
and courts trd to regulate industry 
and trade directly, it was necessary to 
delegate broad powers to expert admin- 
istrators, in most fields of regulation of 
economic enterpris® controversy rages 
over the application of legislative stand- 
ards and grants of authority. 

The reason is that when the legis- 
lature finds it inadvisable to define 
specifically for future situations the 
content of the “public interest,” the 
political problem of achieving consent 
to the application of such standards is 
passed on to the administrative agency. 
Its failure to solve this problem results 
in its being forced into politics, either in 
the sense that political influence will 
be brought to bear upon it by the po- 
litical executive or the legislature, or 
in that the latter will ultimately revise 
or amend the plan of regulation. 

The influence of group interests in de- 
termiaing regulatory policy may thus 
be traced back to their potential influ- 
ence upon the ultimate policy-making 
authorities.1° Upon occasion, the de- 
gree of group participation in the revi- 


10 See, generajly, E. P. Herring, Group Rep- 
resentation Before Congress (Washington; 
Brookings, 1929); B. Zeller, Pressure Politics 
in New York (New York: "McGraw-Hill, 
1936); K. Crawford, The Pressure Boys (New 
York: J. Messner, 1939). 
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sion or formulation of legislative policy 


-minative. In the National Labor Poli- 
cies Conferences leading to the estab- 
lishment of the National War Labor 
Boards in 191% and 1942, the confer- 
€nces between the carriers and railway 
labor organizations leading to the Rail- 
way Labor Acts of 1926 agd 1934, the 
conferences of leaders of the farm’ or- 
ganizations prior to the passage of the 
AAA in 1933, and the Advisory Councils 
on Social Secutity that were formed 
prior to the enactment of the Social Se- 
curity Act of 1935 and its amendments 
in 1939, representative® and leaders of 
group organizations personally helped to 
make the legislative decisions, determin- 
ing not only the scope and the main fea- 
tures of the regu¥tory plan, but also 
the powers and the duties of the admin- 
istrative agencies created to carry them 
into execution. 


è 
LIMITATIONS ON GROUP 
REPRESENTATIVES 


If group interests are so influential in 
the establishment of legislative policy, 
it may be asked, why do not these in- 
terests control the appointment of the 
regulatory authority? The answer is 
that of caurse they try to do so, but 
they come up against the fact that 
unless one interest is powerful enough 
to secure exclusive representation, the 
other interests will demand equal or 
proportional representation. The im- 
practicability of dividing up adminis- 
trative power on this basis is generally 
recognized except in the field of arbitra- 
tion and mediation of labor disputes. 

But there is another reason for not 
making group representatives respon- 
sible for administrative decisions. What- 
sever the divergence of opinion as to the 


11J. A. Fairlie, “Boards, Administrative,” 
Encyclopaedia of the Social Sciences, II, pp. 
607-9, 


. merits of legislative policy, under demo- 
may be even more explicit and deter- E 


cratic conditions practically all groups 
are in fundamental ggreement that the 
Administration of law should be fair and 
impartial. It is also generally agreed 
that this means that administration 
should be “taken out of politics.” But 
what interest groups mean by this 
‘phrase is freedom from executive or 
other influences that they consider un- 
favorable. 

It is this apprehension of administra- 
tive partiality on the part of group or- 
ganizations, perhaps as much as any 
other factor, that accounts for the estab- 
lishment of the independent regulatory 
commissions, divorced from control by 
politically appointed secretaries who ad- 
minister the promotional functions of 
the three <‘interest” Departments of 
Commerce, Labor, and Agriculture.?? 
Where regulation by politically ap- 
pointed officials has proved at all sat- 
isfactory, as in the Department of 
Agriculture, analysis has revealed the 
existence of a vigorous merit system 
that includes the chiefs of regulatory 
bureaus, coupled with an internal sepa- 
ration of investigatory and judicial func- 
tions that results in a practical justice 
sanctioned by the courts.* Politically 
sophisticated groups, lacking the power 
to name their own administrators, were 
observed, during the 1937-39 debates 
over government reorganization, to pre- 
fer continuation of the independent 
status of the expert, neutral commis- 
sions. 

From the group standpoint, the lack 
of official or legal responsibility for ad- 
ministrative decisions is an important 
strategic consideration, because of the 


12 Herring, op. cit, pp. 120-21; Investiga- 
tion of Executive Agencies, Senate Report 
1275, 75th Cong., 1st sess. pp. 30-33; Hear- 
ings on S. 2700, pursuant to Sen. Res. 69, 75th 
Cong., pp. 208-55. 

18 Morgan v. U. S., 304 U. S. 1 (1938). 
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consequent freedom of the groups to 
support or criticize official acts with‘ 
which they disagree. In crisis periods 
of war or economic emergency, however, 
when interest groups feel insecure or in 
danger from official action that might 
undermine their established position, 
their normal preferences for autonomy 
are likely to be replaced by demands 
for “labor representation” and for ad- 
ministration by men “who have the ex- 
perience and background which will 
enable them to understand sympatheti- 
cally the circumstances of all the essen- 
tial elements of our industrial life.” 14 
These demands rarely anticipate as- 
sumption of responsibility for admin- 
istrative detail, and are usually ex- 
pressed in terms reflecting a desire to 
participate in the determination of 
broad policies. 


VALUES OF GROUP REPRESENTATION 


There are unquestionable values in 
.securing and reconciling conflicting 
viewpoints of group organizations in 
the formulation of administrative rules 
and regulations. Properly organized 
methods of joint consultation between 
group leaders and public officials serve 
as a check upon misguided administra- 
tive discretion, a technique of group 
education (and education for adminis- 
trators as well), a preliminary indica- 
tion of the reasonableness of adminis- 
trative rules, and a device for securing 
co-operation with official action pursu- 
ant to such policies as are agreed upon. 

These joint conferences are admirably 
adapted to part-time, ad koc, informal 
proceedings, ahd as such, can be re- 


14 Hearings on National Economic Council, 
72d Cong., ist sess., 1931, pp. 165, 193, 213, 
441; Proceedings, 59th Annual Convention, 
American Federation of Labor, pp. 509-512; 
“Philip Murray, “The Industrial Council Plan,” 
N.B.C. Radio Address, Dec. 9, 1941; Robert 
Watt, on the American Forum of the Air, 
Jaw. 18, 1942. 
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markably influential in planning long- 
range policies. But trouble almost 
invariably develops when full-time ad-- 
ministrative boards are constituted on 
the representative principle. It is diffi- 
cult for members of public boards to 
avoid dealing with specific administrd- 
tive problems, because their everyday 
decisions of policy arise out of precisely 
such concrete cases. Also, the biparti- 
san or multipartisan structure of a board 
usually*necessitates the appointment of 
“public” or neutral members. Deadlock 
between representatives of two interests 
places the neutrals in the embarrassing 
position of arlfters who have to side 
with one group or the other, in a man- 
ner invariably distasteful to all. The 
appearance of permanent internal divi- 
sions within a board 4s usually “destruc- 
tive of that continuing mutual deference 
and concession so necessary to success- 
ful administration.” 15 

Again, ynless group representatives 
are able to identify. their viewpoint with 
the public interest, based upon persua- 
sion of the other board members of the 
validity of that identification, they often 
find themselves in the position of serv- 
ing two masters whose claims cannot be 
reconciled. Once a situation presents 
an inescapable issue of ‘fundamental im- 
portance to their constituents, group 
representatives are unable to compro- 
mise without “selling out.” Then, if 
resignation or continuing internal dis- 
sension results, the whole purpose of 
interest representation—namely, the dis- 
position or alleviation of tension situa- 
tions confronting the administrative 
agency—is nullified.1¢ 


15 A, J. Altmeyer, The Wisconsin Industrial 
Commission (Madison: Univ. of Wisconsin, 
1932), pp. 318-18. 

36 THustrations of these statements may be 
found in H. D. Wolf, The Railroad Labor 
Board (Chicago: University of Chicago Press, 
1927), Chaps. II, XV, and in the events 
leading to resignation of the CIO representa- 
tives from the National Defense Mediation 
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Legislative requirements of interest 

representation on administrative bogrds 

* do not always work out in this manner. 

For example, Section 10 of the Federal 

Reserve Act requires that the Board of 

. Governors shal} be appointed with “due 

Yegard to a fair representation of the 

financial, agricultural, industrial and 

commercial interests, and geographical 
divisions of the country.” 2” 

Defined in this way, the statutory re- 
quirement is not a serious limifation on 
the President’s discretion to appoint rep- 
resentatives of these interests who re- 
fect kis views of public policy rather 
than those of the nom®nal constituents, 
so that the element of interest repre- 
sentation becomes unimportant. How- 
ever, if the chief executive were re- 
quired to, or did ift fact, appoint persons 
nominated and actually selected by 
group organizations within such broad 
categories, a more genuine type of in- 
terest representation might gesult. Sig- 
nificantly, President F. D. Roosevelt 
has shifted administrative responsibility 
from two boards thus created, namely, 
the Federal Board for Vocational Edu- 
cation under the Smith-Hughes Act of 
1917, and the National Bituminous Coal 
Commission under the 1937 Coal Act, 
to single-headed administrative bureaus. 


REPRESENTATIVE ADVISORY 
CoMMITTEES 


The form of interest representation 
in administrative regulation that re- 
ceives the most general @pproval of dis- 
interested observers is the representative 
advisory board or committee. It is com- 


Board (New York Times, Nov. 12, 1941). 
E. N. Bunbury, Government Planning Mackin- 
ery (Chicago: Public Administration Service, 
1938), p. 21, states the thgoretical criticism. 
17 The statutes creating the eight major 
* Federal regulatory commissions provide gen- 
erally that the commissioners “shall not en- 
gage in any other business, vocation or em- 
ployment.” : 


83 - 


patible: with official appointment upon 
* the nomination and actual selection 
of group organizations, and may be 
“adapted to almost any purpose or prob- 
lem requiring multipartisan considera- 
tion. Advisory committees may or may 
not have statutory status, and may have 
either a standing or an ad koc existence. 
è The effectiveness of such bodies de- 
pends on their ability to steer a course 
between the Scylla of atrophy and the 
Charybdis of breakdown through com- 
plete disagreement within the commit- 
tee or with the permanent administra- 
tive official, The advisory committee 
is rarely a self-generating mechanism. 
Atrophy arises from the appointment of 
over-busy persons of prestige or repre- 
sentatives of uninterested groups, from 
the inability of administrators to formu- 
late problems that attract the attention 
and working co-operation of capable 
appointees, and from administrative 
disregard of the committee’s recom- 
mendations. Open rupture between the 
administrator and the committee is 
usually the result either of mutual dis- 
agreement as to the proper scope of the 
committee’s activity, or of inability to 
discover a working conception by which 
each can perform overlapping functions. 
Responsibility in either case rests 
largely upon the shoulders of the ad- 
ministrative official and the chairman of 
the advisory committee, because, prop- 
erly handled, such bodies have demon- 
strated their usefulness in securing new 
legislation, appropriations, and .statu- 
tory amendments deemed desirable by 
the administration,*® in arousing and 
maintaining support for controversial 
administrative rules and regulations, 


18In Wisconsin, after the passage of the 
Unemployment Compensation Act in 1932, 
three successive sessions of the state legis- 
lature unanimously passed amendments recom- 
mended by the Advisory Committee that was 
established by the Industrial Commission. 
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and in suggesting and obtaining im- 
proved administrative procedures. 
Something of a gontrolled pattern of 
experience with respect to the ppro“ 
priate scope of operation of representa- 
tive committees has been developed in 
connection with the administration of 
the factory inspection and minimum 
wage laws of advanced industrial states# 
such as Wisconsin, Massachusetts, New 
York, and Pennsylvania. In this pat- 
tern, the industrial commissioner or 
commission is made responsible for de- 
ciding whether or not an administrative 
order or code of regulations should is- 
sue. If the administrator decides in 
the affirmative, he makes a preliminary 
investigation and determines the scope 
or coverage of the proposed order. He 
then appoints a committee or board 
from nominations submitted by organi- 
zations representative of groups affected 
by the order, turns over to it the facili- 
ties of his organization for further in- 
vestigation, and after due deliberation, 
with or without his participation, the 
committee recommends the principal 
provisions of the proposed order. The 
administrator thereupon decides whether 
or not to adopt or reject the recom- 
mendations, usually iz toto, condition- 
ing his adoption upon a unanimous vote 
of the committee.1° Acceptance of the 
recommendations is followed by due no- 
tice and hearing, after which the order 
is promulgated by the administrator 
unless new facts are developed which 
necessitate reconvening the committee. 
The legislative function of the repre- 


19 Under the New York law and the Fed- 
eral Fair Labor Standards Act, the committee 
seems to have the legal status of an independ- 
ent administrative board. This has given rise 
to problems of majority voting, and has re- 
moved the wage boards from the element of 
administrative influence to arrive at com- 
promise decisions by agreement. Majority- 
minority splits immeasurably weaken the 
whole plan. 
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sentative committee is thus seen to be 


* cirgumscribed by the discretionary re- 
sponsibilities of the public official or ` 


commission. 


DELEGATION OF FUNCTIONS TO 
INTEREST GROUPS 2 


In the infancy of a regulatory pro- 
gram, beforg satisfactory standards of 
policy have been devised, a considerable 
share of administrative responsjpility is 
sometinfes delegated to organizations 
representative of the regulated interests. 
This delegation may be authorized di- 
rectly by the legislative body, or the 
administrative duthority may in its dis- 
cretion see fit to delegate certain powers 
or duties, subject to controls it deems 
appropriate. Under the present na- 
tional administration? certain regulatory 
agencies have fostered the growth of 
such organizations, in the belief that 
such “functional devolution” facilitated 
the regulatory task. Examples of such 
delegation are: (1) the district producer 
boards that determine costs and recom- 
mend prices under the Bituminous Coal 
Act of 1937, (2) the farmers’ co-opera- 
tives that initiate proceedings and ap- 
prove by referendum orders fixing prices 
to producers in specified marketing 
areas under the Marketing Agreement 
Act of 1937, (3) the county agricultural 
associations which helped to allot local 
production quotas and to enforce the 
land use programs under the Agricul- 
tural Adjustment and Conservation Acts 
of 1933, 1936¢and 1938, (4) the stock- 
men’s associations which help to ad- 
minister the Secretary of the Interior’s 
grazing regulations for the public lands 
under the Taylor Act of 1934, and (5) 
the national associations of securities 
dealers in the pver-the-counter markets 
authorized by the 1938 amendments to, 
the Securities and Exchange Act of 
1934. In these cases the group organi- 
zations play more or less important roles 


A 


i 
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in the administrative process, some of 
direct enforcement of official reguja- 


‘tions, others of investigating and decid- 


ing violations in a preliminary proceed- 


_ ing, and still others having legislative 


y 


R of determining whether or not 
t 


e statutory sanctions shall go into 
effect. 

The theory underlying ab least three 
well-known Federal regulatory stat- 
utes—thẹ Grain Futures Act of 1922 
(amended in 1936), the Natichal In- 
dustrial Recovery Act of 1933, and the 
Securities and Exchange Act of 1934— 
was that a congiderable degree of self- 
regulation was and shold be imposed 
by strongly organized groups already 
operating in the field; in these instances, 
respectively, the commodity exchanges, 
the trade associatidhs, and the stock ex- 
changes. All three laws contemplated 
the enforcement of “just and equitable 
principles of trade” or “codes of fair 
competition” primarily by the officials 
of the organizations of those engaged in 
the trade or industry. The role of the 
public agency was conceived as one of 
continual investigation and supervision, 


in which its powers are exercised upon 


individuals not only directly, but also 
through their membership in a group 
organization. This theory also under- 
lies the composition and the powers of 
the state professional and trade exam- 
ining boards. 

Two summary statements may be 
made concerning delegation of admin- 
istrative functions to inferest groups. 
First, it appears that ultimate responsi- 
bility for final administrative action 
must as a condition of legality rest upon 
the public agency, lest the group repre- 


‘sentatives prevent the statutory policy 


from taking effect.2° It js noteworthy 


° 20E, Freund, Administrative Powers Over 
Persons and Property (Chicago: University of 
Chicago Press, 1928), pp. 47-52; L. L. Jaffe, 
“Law Making by, Private Groups,” 51 Hervard 


85 


„that in only two of the above instances 

did the statute empower the groups to 
prevent administratiye action, and in 
hose gwo cases the power was not ab- 
solute. Second, under these conditions 
the regulatory policy of dividing ad- 
ministrative authority between public 
agency and private groups is apt to be 
& policy of conservatism, since it im- 
poses upon public administrators and 
private executives the burden of mu- 
tually adjusting their views of proper 
public policy and procedure. If this 
mutual accommodation fails to material- 
ize, the controversial points are thrown 
back into the hands of the legislative 
body to be decided on the basis of rela- 
tive power positions of the groups rep- 
resented there. 


SUMMARY 


Adoption of some form of interest 
representation in the formulation of ad- 
ministrative policy seems to be closely 
related to the degree of legislative un- 
certainty as to the content of regulatory 
policy. Responsibility is shifted back 
to the affected groups for formulating 
standards of conduct and performance, 
subject to supervision and ultimate con- 
trol by public officials. The sharing 
of administrative responsibility between 
public and private agencies creates the 
opportunity for the dissipation of mu- 
tual distrust that so often underlies 
conflicts of interest. The value and 
justification of representative advisory 
councils and the various experiments 
with functional devolution lie in the 
feeling of participation and responsi- 
bility derived by the constituent groups. 
If the conflicts of responsibilities prove 
too great to result in agreement upon 
or acceptance of administrative policy, 
the resulting failure of the administra- 


Law Review 202-251 (Dec. 1937); U. S. v. 
Borden Co., 308 U. S. 188, at 199 (1939). 
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tive to dispose of crucial tension situa-, 


tions either establishes the fact that the 
fundamental stanard or norm of public 
policy is lacking, or else focuses dis- 
satisfaction upon specific statutory pro- 
visions that experience has shown to 
cause basic difficulty. In either even- 
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tuality, responsibility is placed upon the 
ultimate legislative authority, which 
then possesses the benefit not only of 
administrative experience with the prob- 
lem in hand, but also of the public reali- 


zation that the affected*groups were un- <” 


able to work it out by themselves. 
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study on Administrative Regulation: A Study in Rg- 
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Limits of Legislative Delegation 


YANGIS brief section will seek not so 
much to solte as to point up what 
is believed to be the central problem 
relating to the delegation by Congress 
of legislative power. This problem may 
be stated as a question: Does the “rule 
against delegation,” as applied by the 
Supreme Court, threaten to deféat the 
efforts of our political democracy to use 
government as an instrumentality for 
the effective cęptrol of our national 
economy? . 

The importance of this question de- 
rives from the apparent conflict between 
the traditional constitutional doctrine 
that Congress may fot delegate its legis- 
lative power, and the practical neces- 
sity that, when Congress undertakes to 
establish regulation of major aspects or 
segments of an economy so complex and 
changing as our own has now become, it 
must devolve the job in large measure 
upon the administrative agencies of gov- 
ernment. . 

No reasoned answer to the central 
question will be possible until the im- 
plications and applications of the con- 
stitutional «doctrine shall have been 


` explored. This will involve reconsidera- 


tion of the public law bases of the doc- 
trine, and examination of the interpreta- 
tion of the doctrine by the Supreme 
Court of the United States. Only then 
will one be able to ventur® a guess as 
to the impact of the doctrine upon vari- 
ous possible forms and degrees of eco- 
nomic regulation in the postwar era. 


Wuy RE-EXAMINE THE DOCTRINE? 


Why, it may be asked, should the 
public law bases of so venerable a doc- 


2 This paper does not consider this doctrine 
as applied én the states. See Tavern Code Au- 
thority case, 220 Wis. 25, 264 N. W. 633 
(1936). 
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trine be re-examined at this . time? 
Why, in particular, should this re-exami- 
nation be made independently of Su- 
preme Cqurt precedents? This is a 
Pertinent query, and it deserves a frank 
answer. 

The Supreme Court itself is even now 
engaged in working out the implications 
of what Professor Corwin has well called 
Constitutional Revolution, Ltd.? Un- 
der the impact of this long overdue revo- 
lution in constitutional interpretation, 
the cry is naturally, “Back to the Con- 
stitution!” This means that when the 
constitutional Jaw that has been built 
upon precedents which antedate the 
American industrial revolution is not 
well adapted to modern circumstances 
and needs, it is permissible to go behind 
such judge-made law and re-read the 
constitutional text itself, to see if its 
language may not be consistent with a 
new and more suitable construction. 

The assumption is not, except for 
very naive persons, that this return to 


. the Constitution will lead to the “true” 
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meaning of a document which a hard- 
hearted Supreme Court has in the past 
“misinterpreted.” * The assumption is 
rather that a written constitution “is 
not a code of civil practice,” * but “in- 
tended to endure for ages to come, and, 
consequently, to be adapted to the vari- 
ous crises”—and economic revolutions 
“of human affairs,” 5 


2 Edward S. Corwin, Constitutional Revolu- 
tion, Ltd., Claremont, Calif., 1941. 

8 See C. K. Ogden and I. A. Richards, The 
Meaning of Meaning (New York, 1927), pas- 
sim. 

From Mr. Justice Cardozo’s dissenting 
opinion in Panama Refining Co. v. Ryan, 
293 U. S. 388, 447 (1935), commonly called 
the Hot Oil case. ? 

From Chief Justice Marshals opinion in 
McCulloch v. Maryland, often quoted, as by 


s + v 7 
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To be sure, it will later be seen that 
only one or possibly two past decisions 
hold any threat to future, adaptatign 
through delegation. 
dents and the doctrine back of them 
have never been repudiated by the 
Court; and both might have a restrain- 
ing influence upon Congress at the ve 
time that conditions demanded broader 
and broader delegations. For these rta- 
sons, the apparent conflict between the 
doctrine and the practical necessities of 
modern economic regulation justifies, in 
timely anticipation, reconsideration of 
the doctrine in the light of the afore- 

-mentioned assumption, quite irrespec- 
tive of what the Court has said or done 
in the past. 

As an able teacher used always to 
remind his classes, the rule or doctrine 
is nowhere expressed in the National 
Constitution. Nowhere does the con- 
stitutional text state that Congress may 
not delegate its legislative power. Such 
validity and meaning as the doctrine 
may have, therefore, must rest upon in- 
ference. This is a fact which, when 
viewed in the spirit of Chief Justice 
Marshall’s conception of a written con- 


stitution, emphasizes the freedom with - 


which the proposed re-examination may 
proceed. Accordingly, six inferential 
bases upon which the “rule against dele- 
gation” has in the past been rested will 
now be summarily reconsidered. 


Srx Pusric Law BASES OF THE 
DOCTRINE 


1. Delegata Potestas Non Potest 
Delegari: The rule has been based 
upon this maxim,. which has a long his- 


Mr. Justice (now Chief Justice) Stone in Opp 
Cotton Mills, Inc. v. Administrator, 312 U. S. 
126, 145 (1941). 

8 See note 5 above. It should be added that 
Marshall does not seem to have carried this 
conception, advanced to support the doctrine 
of implied powers, into his consideration of 
fases involving vested rights. 


Yet these prece- ` 


tory in the law.” Since “We the People 
o€ the United States” have through the 
Constitution delegated “all legislative 
Powers herein granted” to Congress, the 
inference is that Congress may not re- 
delegate such powers’ However, the 
Constitution also says that “the Con- ` 
gress shall have Power ... To make 
all Laws which shall be necessary and 
proper for carrying into Execution the 
foregoing Powers, . . .” Art.el, sec. 1, 
and sec. 8, clause 18. This suggests 
that if there is such a doctrine,.it must 
not be interpreted so narrowly as to 
make of the legislatie power a mere 
futility. But*the doctrine itself needs 
a firmer foundation than a maxim. 

2. Analogy with the Law of Agency: 
An intimately related source of the rule 
has been its derivafion by analogy from 
the rule against delegation in the private 
law of agency, “We the People” being 
the principal, Congress the agent, and 
the Constitution the instrument in which 
the power of attorney is granted. The 
logicians tell us that analogical reason- 
ing is “very dangerous.”® The differ- 
ences between public and private law 
are often more relevant than their simi- 
larities. The presence in a case of a 
public law factor has at various points 
led the courts, on grounds of “public 
policy,” to reach opposite conclusions 
from what they otherwise would° In 
the present instance, the very conflict 
between the analogy and the practical 


7 Patrick Duff and Horace E. Whiteside, 
“Delegata Potestas Non Potest Delegari: A 
Maxim of American Constitutional Law” 
(1929) 14 Cornell L. Q. 168. Cf. Edward S. 
Corwin, The President: Office and Powers 
(New York, 1940), 365, note 11. $ 

8 Story on Agency (Boston, 1869), §13;° 
James Hart, The Ordinance Making Powers 
of the Presideft (Baltimore, 1925), 128-29. 

9H. E. Cunningham, Textbook of Logic 
(New York, 1924), 245. Cf. J. Roland Pen- 
nock, Administration and the Rule of Law 
(New York, 1941), 119-21. 

10 James Hart, An Introduction to Admin- 
istrative Law (New York, 1940), Chap. I. 


Limits oF Legstative DELEGATION 


necessity of the situation is enough to 
undermine the analogy. ' 

` 3. The authority of John Locke: Still 
a third basis for the rule has been found 
in John Locke’s Second Treatise of Civil 


s™ Government (1689). For Locke, “the 


ne ne nn, ee 


first and fundamental positive law of 
all commonwealths is the establishment 
of the legislative power. eThis legis- 
lative is not only the supreme power of 
the commonwealth, but sacred and un- 
alterable in the Bands where the com- 
munity have once placed it.” 12 Locke’s 
influence in America has been great; but 
the suggestion ogn hardly be taken seri- 
ously that his political*dogma settles 
authoritatively the meaning of a charter 
of government which went into effect 
one hundred years after he published 
his famous work. Nor is it clear that he 
meant to deny limited delegations as 
distinguished from a transfer of the 
legislative power."® 

4. Due process of law: Aneable law- 
yer of the writer’s acquaintance rests 
the rule upon the principle that a 
criminal statute violates due process if 
it threatens punishment for conduct so 
vaguely defined that those affected can- 
not reasonably be expected to know 
what they are forbidden to dot The 
idea is that à delegation contravenes this 
principle if it makes it a misdemeanor 
to violate the resulting rules and regu- 
lations without providing an adequate 
standard.* 

This argument limits the scope of the 
“rule against delegation” By making it 


11 Edward S. Corwin, The President: Office 
and Powers (New York, 1940), 119. 
12Two Treatises of Civil Government 
* (Everyman’s ed.), Book II, § 134, pp. 183-84. 
18 James Hart, Tke Ordinance Making Pow- 
ers of the President (Baltimorep 1925), 133-34. 
e14 Cf. Willoughby on the Constitution (2nd 
ed., New York, 1929), III, 1727-1729 ($ 1142). 
18 Cf, United States v. Grimaud, 220 U. S, 
506 (1911), and A. L. A. Schechter Corp. v. 
United States, 295 U. S. 495 (1935). 
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apply only when a penal sanction is pro- 
vided for the delegated legislation. Pro- 
fessor Cushman suggd@ts more broadly 

at “it is hard to escape the conviction 
that the rule against the delegation of 
legislative power, . . . is likely to be as- 
similated into the constitutional guaran- 
tee of due process of law.” The idea is 
“that one whose rights have been ad- 
versely affected by the exercise of un- 
restrained legislative discretion in the 
hands of an administrative officer or 
agency is actually being deprived of 
liberty or property without due process 
of law.” 46 

Certainly as applied to rule-making 
proper, this much may be said at once: 
While the delegating statute may not 
itself prescribe definite rules of conduct, 
it does authorize their prescription, and 
the “government of laws” idea is re- 
introduced at the administrative level.” 
The objection is thus not one of sub- 
stantive vagueness in the definition of 
a crime, or of subjecting persons or 
property to arbitrary discretion in indi- 
vidual situations, but merely of not 
having the definite rule laid down by 
the legislature.1® 

The objection thus boils down to a 
restatement of the “rule against dele- 
gation,” and defends it by an identi- 
fication of “representative government” 
with due process of law. At the same 
time, it limits it to regulation which 
works a deprivation of life, liberty, or 
property, and thereby excludes from its 
operation a number of important fields. 

While most of us accept the due proc- 
ess clause as invalidating not only 


16 Robert E, Cushman, “‘The Constitutional 
Status of the Independent Regulatory Commis- 
sions” (1939) 24 Cornell L. Q. 13, 32-33. 

17 James Hart, “The Exercise of Rule Mak- 
ing Power, President’s Committee on Admin- 
istrative Management,” Report, with Special 
Studies (1937), 324-26. i 

18 Cf. Walter Gellhorn, Administrative Law: 
Cases and Comments (Chicago, 1940), 285-87. 
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clearly unjust procedures but also ut, 


terly unreasonable substantive controls, 
it must be remer&bered that, use of this 
concept to impose its own philosophy 
has been one of the principal usurpa- 
tions of the aristocracy of the robe. 
Renunciation of this usurpation has 
been a leading aspect of the current 
Constitutional Revolution, ‘Ltd? Thfs 
broad concept must not be: used by 
the courts to thwart the dominant pur- 
poses of any generation. Hence, its 
application to delegation is utterly un- 
acceptable if it is made to require more 
than is implied by the second alterna- 
tive presented below. If, moreover, the 
Court finds it necessary in the future 
to accept the first alternative, it must 
be assumed that due process will not 
be longer applicable to delegation. 

5. The separation of powers: The 
doctrine is usually called a corollary 
of the separation of powers.’ But the 
Constitution of the United States con- 
tains no “distributing clause”; and the 
separation of powers is a principle of 
that document only insofar as it is an 
incident of another principle which is 
itself an inference. For this other prin- 
ciple, see the sixth basis, stated below. 
The fact that the framers believed with 
Montesquieu that political liberty de- 


pended upon the separation of powers - 


does indeed strengthen this other in- 
ference, but no further than to support 
the second alternative given below. If 
the first alternative were adopted, it 
would no more run counter to the sepa- 
ration of powers than to the broader 
principle of the distribution of powers, 
as usually interpreted. Hence, the 
whole matter may be discussed in terms 
of the latter, rather than of the separa- 
tion-of-powers doctrine of Montesquieu, 
or of due process of law—except as due 


19 See Corwin’s volume by that name, cited 
in note 2 above, passim. 

20 James Hart, Tke Ordinance Making Pow- 
&s of the President (Baltimore, 1925), 128 ff. 
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process may limit its scope or raise sub- 
sidiary questions.” 

6. A sixth basis for the rule is that 
when a written, rigid constitution has 
distributed the powers of a government 


between different orgdns, these orgaps=” 


may not in their discretion redistribute 
such powers.?? This involves the classi- 
ca] triparti¢e separation of powers only 
because the organs set up—the Congress, 
the President, and the constitutional 
courts—are invested, gespectively, with 
“All legislative Powers herein granted,” 
“The executive Power,” and “The judi- 
cial Power of the Unitgd States.” 78 


THE ALTERNATIVES . 


Re-examination of this sixth basis of- 
fers a choice of alt€rnatives. The first 
alternative is to conclude that it is 
meaningless to say that Congress may 
not do that which it cannot do. For 
it is impossible for Congress to abdicate 
or transfer its legislative power. Con- 
gress, so long as it exists under the 
Constitution, cannot abdicate, because 
it may at any time take back’ what it 
has given, or simply make new’ enact- 
ments to supersede prior delegations or 
the regulations made thereunder. In 
this sense it cannot transfer full dis- 
cretion in the premises even if it says, 
“Mr. President, you shall henceforth 
have power to enact any measure we 
may enact under the commerce clause”; 
for the very decision’ to do so is a pri- 
mary® exercise of legislative discretion 
which only Congress can make, and the 
“henceforth” lasts only until Congress 
sees fit to provide otherwise. Though 
it takes a two-thirds vote in both houses , 
to provide otherwise in the face of a 


21 See text Below, under “Due Process and 
Subsidiary Questions” and “Due Process aad 


` the Scope of the Rule.” 


22 James Hart, The Ordinance M aking Pow- 
ers of the President (Baltimore, 1925), 128-29. 

23 See the opening sentences of Articles I, II, 
and III of the Constitution. 
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presidential veto, this may be a political 


1° but cannot be a constitutional objection, 


since the Constitution itself gives the 
President this check upon every legis- 
lative measure.* 


~ Acceptance of this first alternative 


cet ee gl a T 


eliminates the central.problem by re- 
moving the last support from under the 
“rule against delegation.” e 
There remains, however,» the second 
alternative, according to which the first 
is a technical evasion rather than ‘a sub- 


stantial avoidance of the consequences’ 


of the principle that the creatures of 
the Constitutiongnay not in their discre- 
tion alter its allotment of*powers. Cer- 
tainly it cannot honestly be denied that 
this principle is necessarily implicit in 
the constitutional allotment. To deny 
this would make that allotment mean- 
ingless. While not even the first al- 
ternative denies it, it does, in the view 
of the second alternative, go far toward 
achieving the same result bysa bit of 
sophistry. 


MEANING OF THE DOCTRINE 


At thé same time, to hold, even on 
the second alternative, that Congress 
violates the principle unless it specifies 
everything in detail, and if it delegates 
to those chatged with the administration 
of its policies wide rule-making discre- 
tion, is to give ah unnecessary meaning 
to “legislative power,” to ignore the 
“necessary and proper” clause,?® to for- 
get a good deal of legislative history," 


24 Cf. Brief for the United States, Curtin v. 
Wallace, quoted in Walter Gellhorn, Admin- 
istrative Law: Cases and Comments (Chicago, 
1940), 280-81. 

25 This conclusion seems incontestable, but it 


*is not strengthened by appeal to the maxim, 


expressio unius est exclusio alterius. For when 
this maxim is applicable, is a Matter of judg- 
ment: cf. Shurtleff v. United States, 189 U. S. 
311 (1903) with Humphrey’s Executor v. 
United States, 295 U. S. 602 (1935). 

26 Cf. Brief cited in note 24 above. 

27 Hart, op. cite in note 22, at Chap. IV; 
Edward S. Corwin, The President: Office and 
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and to make modern government un- 
workable by treating a written constitu- 
tion as if it were a codé of civil practice. 

The necessary conclusion, is to draw 
a distinction between Congressional ab- 
dication or transference of its legislative 
power and Congressional delegation of 
rule-making discretion for the imple- 
mentation ofits policies.” Such a dis- 
tinction is but a way of saying that 
the so-called “rule against delegation” 
means that there is an outer limit be- 
yond which delegation may not in hon- 
esty be allowed to go. The distinction 
does not, however, fix this outer limit 
with precision. As with all such broad 
distinctions, this must be doné in par- 
ticular instances ?° by the exercise of 
judgment in weighing such factors as: 
the scope of the subject; *° the clarity 
of the main objective; ** the adequacy 
of standards; *? the limits which canal- 
ize the rule-making discretion; °° the 


Powers (New York, 1940), 122; Robert E. 
Cushman, The Independent Regulatory Com- 
missions (New York, 1941), 428. 

28 See A. L. A. Schechter Poultry Corp. v. 
United States, 295 U. S. 495 (1935). 

29 Cf. the language of Mr. Justice Reed in 
United States v. Rock Royal Cooperative, 307 
U. S. 533, 574 (1939): “In dealing with legis- 
lation involving questions of economic adjust- 
ment, each enactment must be considered to 
determine whether it states the purpose which 
the Congress seeks to accomplish and the 
standards by which the purpose is to be 
worked out with sufficient exactness to enable 
those affected to understand these limits. 
Within these tests the Congress needs specify 
only so far as is reasonably practicable.” 

80 Cf. Mr. Justice Cardozo’s dissenting opin- 
ion in the Hot Oil case, cited in note 4 above. 

31 Note the language in the Rock Royal 
case, cited in note 29 above, and the Schechter 
case, cited in note 28 above. 

32 See various cases cited herein. 

. 38 Thus the delegation upheld in Hampton 
v. United States, 276 U. S. 304 (1928), limited 
the President to alteration of statutory customs 
duties by an increase or decrease of 50 per 
cent; while the delegation upheld in Opp Cot- 
ton Mills, Inc. v. Administrator, 312 U. S, 126 
(1941), authorized the fixing of a minimum 
wage between the limits of the existing stat 
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procedural safeguards with which thg 
exercise of the rule-making power is 
surrounded; ** 4nd whether the chgr- 
acter of the subject will enable the 
courts to determine when the resulting 
rules and regulations are unreasonable.** 
There is a variety of permutations and 
combinations of such relevant factors; 
and the matter is necesSarily one of 
scope, of degree, and of circumstancés.*° 

This analysis assumes with Mr. Jus- 
tice Holmes that it is impossible to 
“carry out the distinction between 
legislative and executive action with 
mathematical precision and divide the 
branches into watertight compart- 
ments.” 37 If a geometric or physical 
analogy hypostatizes the legislative 
power of Congress as a circle or a com- 
partment, then every delegation, how- 
ever minor, involves carving out a seg- 
ment of the legislative and attaching it 
to the executive circle, or bailing water 
from the legislative to the executive 
compartment." So conceived, every 
delegation is literally an alteration of 
the allotment of powers made by the 
framers. Such an analogy, however, is 
fallacious. The terms “legislative” and 
“executive” are not constitutionally de- 
fined, and have no such sharply distin- 
guished meanings as the analogy im- 
plies. 





tory minimum of 30 cents and the future auto- 
matic statutory minimum of 40 cents per hour: 
Ralph F. Fuchs, “Constitutional Implications 
of the Opp Cotton Mills Case with Respect to 
Procedure and Judicial Review in Administra- 
tive Rule-Making” (1941) 27 Wash. U. L. Q. 1. 

3t See text below, under “Due Process and 
Subsidiary Questions.” 

85 It may be suggested that this justified the 
verbally sweeping delegation upheld in Miller 
v. Johnson, 110 Kan. 135, 202 P. 619 (1921). 

36 Hart, op. cit. in note 22 above, at pp. 
145-55. 

37 In his dissenting opinion in Springer v. 
Philippine Islands, 277 U. S. 189, 211 (1928). 

38 It is unnecessary, for present purposes, to 
distinguish between “executive” and ‘“admin- 
“strative” functions. 


Aside from the constitutional execu- 
tive powers of the President, executive 
power means, generally, the carrying out 
of the operations authorized by the 
statutes from time to time enacted. Ex- 
ecutive power is thus necessarily relet?” 
tive to the statutes. Until statutes are 
enacted, it has no content, but only po- 
tentiality.© After statutes are passed, its 
content is derived by grant or implica- 
tion {rom their provisions.” e There is 
nothing in the natureof executive power 
which requires such content to be con- 
fined to clerical, ministerial functions. 
Neither is thjs requinéd by the nature 
of the legislative power. The idea that 
it is, was merely an assumption of the 
transitory philosophy of the laissez faire 
age.*° If in an ega of interventionism 
the idea is utterly impracticable, then 
to hold that it is forever frozen into the 
Constitution is to deny Congress part of 
its legislative discretion.“ For it is a 
“necessafy and proper” part of that 
discretion to determine that executive 
agents shall have choices in the imple- 
mentation of its objectives. It is prop- 
erly within the power of Congress to 
adopt the policy that minimum wages 
shall be what an administrator decides, 
within the framework of its expressed 
purposes and its prescribéd limits and 
procedures,*? fully as much as it is to 
adopt the policy that minimum wages 
shall be 40 cents per hour. To hold 
otherwise is to substitute pedantry for 
constitutional statesmanship. 


os 


59 Cf. James Hart, Tenure of Office Under 
the Constitution (Baltimore, 1930), 279, 321- 
24, 331-32, 336-40. 

20 Corwin, of. cit. in note 27 above, at p. 
126. S 

41 “Delegation by Congress has long been 
recognized as fiecessary in order that the exer- 
tion of the legislative power does not become 
a iutility.” Mr. Justice Douglas in Sunshine 
Anthracite Coal Co. v. Adkins, 310 U. S. 381, 
398 (1940). 

42 Opp Cotton Mills cage, cited in note 5 
above. 
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* THE SUPREME COURT AND DELEGATION 


An examination of the cases suggests 
that the Supreme Court in effect accepts 
this meaning of the second alternative. 

“rom the Brig Aurora case? in 1812 
“ to the Opp Cotton Mills case ** in 1941, 
it has on the one hand assumed or as- 
serted that Congress may nôt abdicate 
or transfer its legislative power, and on 
the other* hand upheld more og less 
broad delegations of rule-making power 


cases in its entire history has it invali- 
dated attempte® delegations on this 
score. These were the Hot Oil* and 
Schechter cases,** decided in 1935, and 


l in a long series of cases. In only three 


| the Carter Coal Co. case,** decided in 


: 1936. It has, since fhe latter date, up- 

` held the delegations of the Tobacco In- 
spection Act of 1935,** the Agricultural 
Adjustment Act of 1936,*° the Agri- 
cultural Marketing Agreement Act of 
1937,5 the Bituminous -Coaf Act of 
1937,51 and the Fair Labor Standards 
Act of 1938.5? 

The Hot Oil case: Is the new Court 
likely to invalidate any delegation un- 
less it approximates the NIRA pattern? 
A negative answer is ventured, despite 
the fact that the Hot Oil case is contra. 
“The proposition yielded by the [Hot 

` Oil] case,” says Professor Corwin, “does 


43 7 Cr. 382 (1812). 

44312 U. S. 126 (1941). 

45 Panama Refining Co. v. Ryan, 293 U. S. 
388 (1935). > e 

46 A. L. A. Schechter Poultry Corp. v. 
United States, 295 U. S. 495 (1935). 

47 Carter v. Carter Coal Co., 298 U. S. 238 
(1936). 

48 Currin v. Wallace, 306 U. S. 1 (1939). 

49 Mulford v. Smith, 307 U. S. 38 (1939). 

50 United States v. Rock Royal Cooperative, 

- 307 U. S. 533 (1939). See dissenting opinion 

of Mr. Justice Roberts in H. P. Hood & Sons 
v. United States, 307 U. S. 588 (1939). 

51 Sunshine Anthracite Coal Co. v. Adkins, 
310 U. S. 381 (1940). 

52 Opp Cotton Mills, Inc. v. Administrator, 
312 U. S. 126 (1941). 


. fairly definite subject matter.” 
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not necessarily go beyond asserting that 
Congress may not delegate its entire 
pewer to the Presiderlt even as to a 
Aside 
from the question of a finding, this is 
a brilliantly succinct description of the 
decision. Professor Corwin adds: “... 
this doctrine might easily prove em- 
barrassing, but it is not likely to be 
persisted in.” 5 The latter part of the 
statement is a shrewd prediction. The 
present Court would probably do what 
anyone who views the matter as one of 
degree is inclined to do: accept Mr. Jus- 
tice Cardozo’s conclusion that NIRA’s 
declaration of policy was meaningful as 
a guide to the President in deciding 
whether “hot oil” should be barred 
from interstate commerce. Even if not, 
however, it is still a question whether 
the case will prove to be ‘a serious em- 
barrassment, except in a practical re- 
spect presently to be mentioned. Is it 
not feasible for Congress, in making 
such narrow delegations, to express a 
more specific standard than that of 
NIRA? If it is, then the significance 
of the Hot Oil case lies solely in the 
field of drafting. In this field it relates 
both to statutory and to executive order 
drafting.** ‘That this would, however, 
produce a practical impediment, in slow- 
ing up administration and promoting 
litigation, and on formal grounds, at 
that, is ably argued by Sigmund Tim- 
berg.®> 

The Carter Coal Co. case: In Carter 
v. Carter Coal Co., 298 U. S. 238 
(1936), it was held that Congress vio- 
lated due process in authorizing “a 
group of producers” to “make the law 
and force it upon a minority.” *® But 


53 Edward S. Corwin, The President: Office 
and Powers (New York, 1940), 120-21. 

54 See text below, under “Due Process and 
Subsidiary Questions.” 

55 “Administrative Findings of Fact, Part 
One” (1941) 27 Wash. U. L. Q. 62. 

56 Chief Justice Hughes in Currin v. Wallace, 
306 U. S. 1, 15-16 (1939), 
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Congress successfully avoided this diffi, 
culty in drafting the Bituminous Coal 
Act of 1937.57 fenn, the Carter 
Coal Co. decision has been held inap- 


plicable to the feature of the agricultural 


program by which official orders are to 
become operative only with the approval 
of a referendum among tlte affected 
farmers.” This decision, then, offers 
no serious embarrassment, but simply 
enforces the wholesome safeguard that 
subordinate legislation must have the 
imprimatur of a responsible official, not 
merely of a group majority. 

It should further be noted that, in 
upholding the Agricultural Adjustment 
Act of 1938, the opinion of Mr. Justice 
Roberts swallowed without special com- 
ment a provision by which state quotas 
of fiue-cured tobacco, allotted by the 
Secretary, are to be apportioned among 
the state’s farms by local committees 
of farmers, upon a basis stated in the 
statute, with a limit below which the 
adjustment may not reduce the produc- 
tion of a given farm, and with admin- 
istrative appeal to a local review com- 
mittee and ultimate judicial review.*° 
But such individual apportionment in- 
volves judgment in individual cases, 
rather than rule-making, and so pre- 
sumably does not override the holding 
of the Carter Coal case. 

The Hot Oil and Carter Coal Co. 
cases seem to be unimportant for the 
central problem. If they are ignored, 
there remain the Schechter case on the 
one side and all the rest on the other. 
These indicate that a wide variety of 
broad delegations is permissible, but 
that the outer limit was exceeded in the 
code-making delegation of NIRA. 

Except as conclusions may be drawn 


57 Sunshine Anthracite Coal Co. v. Adkins, 
310 U. S5. 381 (1940). 

58 Currin v. Wallace, 306 U. S. 1 (1939); 
United States v. Rock Royal Cooperative, 307 
U. S. 533 (1939). 

œ 59 Mulford v. Smith, 307 U. $. 38 (1939). 


from NIRA itself, the decisions of the 
Court give no precise indication of what 
this outer limit is. All that the Scheck- 


. ter decision shows is that in the delega- 


tion of NIRA the outer limit was passed. 
All that the other decisions show is thet” 
in the given delegations, and others on 
all fours with them, the outer limit is 
net reachefl. The language of the opin- 
ions is of little help in drawing the line 
in a matter so essentially one*of degree. 
Such language is as consistent with 
drawing the line at a given point as with 


` drawing it at another point farther down 


the scale. r 

This is well illustrated by the fact 
that Mr. Justice Roberts wrote a dis- 
senting opinion to prove that the outer 
limit had been pasged in the delegation 
of the Agricultural Marketing Agree- 
ment Act of 1937.°° He tested the dele- 
gation by the language of the Schechter 
case and found it invalid. For the 
Court, Mr. Justice Reed tested the dele- 
gation by the delegation in NIRA, and 
showed that, in terms of degree, it was 
narrower. The analysis of Mr. Justice 
Roberts is in itself quite plausible. The 
trouble is simply that it would be 
equally applicable to drawing the line 
at another point, while to draw it as 
narrowly as he proposed would unneces- 
sarily hamper the government’s ability 
effectively to meet modern regulatory 
problems. 


THE SCHECHTER CASE AND THE 
° NIRA DELEGATION 


If the narrow view taken by the dis- 
sents in the leading case of Field v. 
Clark ® in 1892 and even in H. P. 
Hood & Sons v. United States in 1939 *- 
had prevailed, the Constitution could 
probably håve been saved from rapid 


80 See citation in note 50 above. Justices 
McReynolds and Butler agreed with the Rob- 
erts dissent. 

81 143 U. S. 649 (1892)-* 

62 See citation in note 50 above. 
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obsolescence only by formal amend- 
ment. On the other hand, if the Couft 
had upheld the delegation of NIRA, it 
would have been difficult to say that 
there is any outer limit at all, or to stop 


“short of abandoning the second alterna- 


tive for the first. The supposed delega- 
tion of NIRA was definitely limited as 
to time, but was in substarf&e a trams- 
ference upon practically every other 
count.®* e Professor Corwin hag said 
that the Court was influenced by “the 
huge number of codes, rather than the 
delegated power represented by any 
But, if the test is 
one of degree, and in part of scope, then 
the fact that Congress delegated the 
power to make codes for five or six 
hundred industries in NIRA, and the 
power to issue orders for only eight 
agricultural products in the Agricultural 
Marketing Agreement Act of 1937, 


` should have weight, along with other 


pertinent factors. Professor Corwin’s 
assertion that the “importance” of the 
Schechter holding “is today moral 
rather than legal” ® is open to question. 
Will the NIRA delegation not more 
likely be taken to represent the pattern 
of what is meant by a transfer to the 
President of an area of basic policy so 
wide as to pass the outer limit of per- 
missible delegation? 


Due Process AND SUBSIDIARY 
QUESTIONS 


The due process concept has of late 
been turning up in connection witł? sub- 
sidiary questions relating to delegated 
legislation. For the most part, these 


63 NIRA made the broadest transfer of 
power in our history, certainly in the field of 
economic regulation. See discussion of the 
Schechter case in the Rock RByal case, cited 
ig notes 28 and 50 above. 

84 Corwin, op. cit. in note 2 above, at p. 
49. Cf. Corwin, of. cit. in note 27 above, at 
p. 121. 

65 Corwin, op. tit. in note 27 above, at p. 
123, 


gubsidiary questions relate to procedural 


matters—hearings and findings—and 
the scope of judicial réview. 

Unti? very recently it could be stated, 
at least as a probable hypothesis, that, 
in relation to the issuance of rules and 
regulations, while the governing statute 
might, due process did not require that 
a hearing bé held or a finding made; 
that even when the statute required a’ 
hearing or a finding, a “legislative” 
rather than a “quasi-judicial” hearing, 
and a formal recital of the finding in 
the terms of the statute, were pre- 
sumably meant; and that judicial re- 
view would not go behind this formal 
finding, or require it to be based on 
a hearing or on record evidence, or pass 
upon the validity of the rules and regu- 
lations except upon independent evi- 
dence in collateral proceedings and in 
order to see if such rules and regulations 
were arbitrary and unreasonable or 
otherwise ultra vires. The making of 
maximum rates, directly involving as it 
does the question of confiscation, was, 
of course, a notable exception.” 

Recently, however, the Hot Oil case 
set off a discussion of findings in rule- 
making. But it must be remembered 
that the questions of standards and of 
conformity therewith may differ as be- 
tween the issuance of rules and regula- 
tions and the bringing into effect of a 
regulation contained in the statute as a 


66 See Ralph F. Fuchs, “Constitutiénal Im- 
plications of the Opp Cotton Mills Case with 
Respect to Procedure and Judicial Review in 
Administrative Rule-Making” (1941) 27 Wash. 
U. L. Q., 1, 25; James Hart, An Introduction 
to Administrative Law (New York, 1940), 
153-54, 165-66, 170-73, 251-53, 265-66, and 
citations there made; and the interpretation 
of Railroad Commission v. Rowan & Nichols 
Oi Co., 310 U. S. 573 (1940), made by John 
Dickinson, “Judicial Review of Administra- 
tive Determinations, A Summary and Evalua- 
tion” (1941) 25 Minn. L. Rev. 588, 597-99. 

87 Fuchs, loc. cit. in note 66 above, at p. 21, 
note 89; Hart, op. cit. in note 66 above, at 
Chap. XIM, 
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piece of contingent legislation. Pro, 
fessor Fuchs says that in the Hot Oil 
and B. & O. cdses “it was definitely 
held that administrative regulations . . . 
must be accompanied by supporting 
findings of fact.” ° : 

This analysis appears to the writer 
to be erroneous on two counts: (1) In 
the Hot Oil case, the exécutive order 
of the President was not a regulatién, 
but the discretionary act by which a 
contingent statutory regulation was 
made operative. (2) In the case of 
contingent legislation, the standard nec- 
essarily takes the form of stating the 
circumstances under which the legisla- 
tion is to be made effective.. Then the 
finding is the finding of the existence of 
such circumstances. But the Hot Oil 
case said nothing about “supporting 
findings of fact” in the quasi-judicial 
sense. All the Court presumably meant 
was a formal recital in terms of statu- 
tory language which was improperly 
omitted from the section of NIRA in- 
volved.® 

To the writer, the Hot Oil case re- 
quired that a recital of such a formal 
finding must be made in an order that 
brings contingent legislation into opera- 
tion, while the B. & O. case, 293 U. S. 
454 (1935), required that an order 
which contains rules and regulations 
must recite a similar finding if their 
issuance is made by the statute to de- 
“pend upon a stated contingency.” 

The writer also interprets the Schech- 
ter case as necessarily indicating no 
more than that the statutory require- 
ment of procedures is one of the factors 
to be considered in determining whether 


68 Fuchs, article cited in note 66 above, at 
p. 11. } 

69 See the finding of this sort upheld in the 
Curtiss-Wright case, cited in note 75 below. 
Does a difference arise from the difference be- 
tween foreign relations and economic regula- 
tion? 

. _ 76 James Hart, “Some Aspects of Delegated 

Pegislation” (1939) 25 Va. L. Rev. 810. 
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the outer limit of permissible delegation 
hs been reached. But this is very 
different from holding that, in the ab- 
sence of statute, due process categori- 
cally requires that the issuance of rules 
and regulations be preceded by hear” 
ings and accompanied by findings. See 
Hart, article last above cited. “It seems 
highly probable,” says Pennock, “that 
in both of the NIRA cases the Court 
was substantially influenced by the ab- 
sence of any quasi-judicial body of ex-. 
perts for the administration of the 
act.” 7? But does this mean more than 
that the Courj might Mave spelled out l 
some limitation upon the plenary trans- 
fer of power, if it had found the act 
providing for such a body? 

In the Rock Roygl case, cited in note 
29 above, Mr. Justice Reed, citing the 
Schechter case, said at p. 576: “Even 
though procedural safeguards cannot 
validate an unconstitutional delegation, 
they do furnish protection ‘against an 
arbitrary use of properly delegated au- 
thority.” This hardly implies that pro- 
cedural safeguards are essential to pre- 
vent an invalid delegation. Indeed, it 
hardly implies what the writer admits, 
that this protection constitutes one 
proper factor to be considered in dis- 
tinguishing a valid delegation from an 
invalid transference. Would “just and 
reasonable” be an adequate standard for 
rate-making unless the subject were de- 
fined and confined, and quasi-judicial 
procedures and extensive judicial review 
required? 

Also recently, certain statutes which 
involve economic regulation, mostly of 
rather novel sorts that have some analo- 
gies to rate-making, have imposed’ pro- 
cedures and provided a scope of judicial 
review, with*respect to general admin- 


71 Sigmund Timberg, “Administrative Find- 
ings of Fact, Part One” (1941) 27 Wash. U. L. 
Q. 62, 73-74, 

172 J. Roland Pennock, Administration and 
the Rule of Law (New York, 1941), 128-29, 


i 


Se 


- orders. 
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istrative regulations, which hitherto have 
usually been associated only with ad- 
ministrative adjudication.” 

One .of these recent acts, the Fair 
Labor Standards Act, has recently been 


“skefore the Supreme Court in connection 


with review of a minimum wage order 
issued thereunder.7* Limitation of 
space forbids full examinafion of the 
subject in this place. The writer, how- 
ever, does not read the case ag indi- 
cating in any positive way that due 
process requires per se any special pro- 
cedures for rule-making or any exten- 
sion of judiciakwreview of rule-making 
He is inclined to think that 
lawyers—including legislative draftsmen 
and counsel of administrative agencies 
—are all too apt to read judicial opin- 
ions to find maximtm rather than rea- 
sonable requirements of the administra- 
tive process. The unfortunate result 
might be that the administrative process 
would bog down of its own weight. One 
should not close one’s mind to the pos- 
sibility that wage determinations ought 
to be accompanied by hearings and find- 
ings which the courts would examine to 
see if they were supported by substan- 
tial evidence, in the sense that the dis- 
cretionary choices made were not un- 
reasonable.* But for the legislative 
draftsman, the “ought” should as yet 
be a matter of policy, as also for the 
administrator, unless the statute has 
foreclosed the issue. If the elaboration 
of procedural due process requirements 
are so to nullify the Court’s broad view 
of the scope of delegation as to raise 
the central problem in another form, 
then let the responsibility rest squarely 


73 See Attorney Generals Committee on Ad- 
ministrative Procedure, Final Report (1941), 
109-11, 116-20; Ralph F. Fuths, “Procedure 
m Administrative Rule-Making” (1938) 52 
Harv. L. Rev. 259. 

74 Opp Cotton Mills, Inc. v. Administrator, 
312 U. S. 126 (1941). Its implications are 
ably discussed by*Professor Fuchs in the article 
on the subject cited in note 73 above. 


upon the Court itself. It is not believed 


‘that the present Court will go so far, 


unless Congress and agency counsel lead 
the way by conforming to whatever 
might, at the worst, be required. To 
lose an occasional case is not so bad as 
to get tied up in unnecessary red tape 
for fear of doing so. 


, 


+ DUE PROCESS AND THE SCOPE OF 
THE RULE 


There is more or less reason for say- 
ing that the “rule against delegation” 
applies less strictly, or not at all, in a 
number of fields. These include: for- 
eign relations,’ the conduct of war,’¢ 
calling forth the militia,” the govern- 
ment of unincorporated territories,’ 
foreign commerce and immigration,’ 


15 United States v. Curtiss-Wright Export 
Corp., 299 U. S. 304 (1936). This was a 
criminal case, but the President had inde- 
pendent constitutional powers of negotiation 
within the scope of the delegation. 

76 Cf. Corwin, op. cit. in note 27 above, at 
pp. 189-94; Hart, op. cit. in note 22 above, at 
pp. 92-96, 98-107, 147-49. At p. 198, Corwin, 
after speaking of “situations in which the 
President’s role as Commander-jn-Chief is 
instrumental, his role as Chief Executive pri- 
mary,” remarks; “When the country is in- 
volved in war—a first-class war—the relation- 
ship is reversed... .” 

tt Cf. Martin v. Mott, 12 Wheat. 19 (1827). 
This is a politico-military matter directly re- 
lated to the President’s power as commander- 
in-chief “of the Militia of the several States, 
when called into the actual Service of the 
United States.” Art. II, sec. 2, cl. 1 of the 
Constitution. 

78 Corwin, of. cit. in note 27 above, at p. 
369, note 41; United States v. Heinszen, 206 
U. S. 370 (1907); Cincinnati Soap Co. v. 
United States, 301 U. S. 308, 321-324 (1937). 
Here Congress has plenary power over govern- 
mental organization, a matter in which no 
private constitutional rights are involved. 

78J. Roland Pennock, Administration and 
the Rule of Law (New York, 1941), 131-32. 
Here the “plenary” power of Congress means 
that nobody has a “right” but only a “privi- 
lege” of importing goods, and that an alien 
has only the “privilege” of admission. See 
Corwin, of. cit. in note 27 above, at pp. 
118-19, 122. Cf. Edward S. Corwin, Tf 
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matters of privilege generally,®° public 
expenditure,®*? internal administration,® 
administrative rebrganization,* and jy- 
dicial procedure.** 

The extent of the relaxation of the 
rule is in some fields uncertain,®® and 
may indeed vary as between different 
fields. Examination of the liet reveals, 


. 


Commerce Power versus States Rights (Prince- 
ton, 1936), chap. 2. 

80 Cf. United States v. Midwest Oil Co., 
236 U. S. 459 (1915), where a “proprietary” 
function of government was involved. In 
United States v. Grimaud, 220 U. S. 506 
(1911), a “proprietary” function was also in- 
volved, but the case was a criminal one. See 
also note 79 above. 

81 Corwin, of. cit. in note 27 aboye, at pp. 
123-25, He asserts: “Congress is not required 
to stipulate any terms beyond directing that 
its grants be applied in promotion of the ‘gen- 
eral welfare.’”’ ` See his explanation. 

82 Cf. Rev. Stat., § 161: 2 F. C. A., Title 5, 
§ 22. See Hart, op. cit. in note 22 above, at 
pp. 256-59, 

88 Cf, Executive Order No. 6166, issued un- 
der the delegation of reorganization power 
contained in the Economy Act of 1933, Pub- 
lic No. 428, 47 Stat. 1517,§ 16. See 2 F.C. A, 
Title 5, pp. 83-89. On the delegation in the 
Reorganization Act of 1939, 53 Stat. 561, see 
John D. Millett and Lindsay Rogers, “The 
Legislative Veto and the Reorganization Act 
of 1939” (1941) 1 Pub. Admin. Rev. 176; 
Corwin, op. cit. in note 27 above, at pp. 
125-26. 

84 Sibbach v. Wilson & Co., 312 U. S. 1 
(1941). See Sir Cecil T. Carr, Concerning 
English Administrative Law (New York, 
1941), 35, 42. Here the governing considera- 
tion is presumably the inextricable relation- 
ship between rules of procedure and the exer- 
cise of constitutional judicial power by the 
courts. 

85 Thus in Buttfield v. Stranahan, 192 U. S. 
470 (1904), relating to importation (foreign 
commerce), the Court nevertheless emphasized 
that Congress had (impliedly?) provided a 
“primary standard.” Note that Professor Cor- 
win translates certain language of this opinion 

. thus: “In short, Congress may delegate its 
powers when it is necessary to do so to achieve 
the results which it desires.” Corwin, op. cit. 
in note 27, at p. 119. See also James Hart, 
An Introduction to Administrative Law (New 
‘Werk, 1940), 347-52, 
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however, that each of the fields has one 
of two characteristics. Either it is one 
in which “constitutional rights” in the 
due process sense are not involved,** or 
else it is one in which the President— 
or, in the case of judicial procedure, ther” 
courts—has independent constitutional 
powers of his own.” In the latter event, 
due process*objections to delegation may 
be regarded as inapplicable, as cases 
cited above seem tacitly to imply. 

The net result seems to be that the 
scope of the rule is largely narrowed to 
the area within which governmental 
regulation of persons @nd property is 
confronted with the due process limita- 
tion in its full force. But since due 
process often protects property more 
effectively than persons,** and especially 
the property rights involved in “ordi- 
nary” ® domestic °° private enterprise °! 
in time of peace,®? this seems to be the 
area in which the rule will be taken 
most seriously. It is the area in which 


86 This category seems to include: govern- 
ment of unincorporated territories, foreign 
commerce and immigration, matters of privi- 
lege generally, public expenditure, internal ad- 
ministration, and administrative reorganization, 
except where in some of them Congress is cre- 
ating crimes. . 

87 This category seems to inelude: foreign 
relations (President as conductor of foreign 
relations), conduct of war and calling forth 
the militia (President as commander-in-chief), 
and judicial procedure (courts as invested with 
“the judicial Power of the United States”). 


` Cf. the Hot Oil and Curtiss-Wright cases, cited 


above. e 

88 Cf. Hart, An Introduction to Administra- 
tive Law (New York, 1940), 458, note 19, and 
545; Edward S. Corwin, The Twilight of the 
Supreme Court (New Haven, 1934), Chap. II. 

89 Cf, L. A. Sigler, “The Problem of Ap- 
parently Unguided Administrative Discretion” 
(1934) 19 St. L. L. Rev. 261. 

$0 See notes %6 and 79 above. 

31 Cf, John D. McGowen, “An Economis 
Interpretation of the Doctrine of the Delega- 
tion of Governmental Powers” (1938) 12 Tu- 
lane L. Rev. 179; Pennock, op. cit. in note 79 
above, at p. 131. . 

92 See note 76 above. 
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. the laissez faire philosophy of the past 
has in the name of due process invested 
property rights with a constitutional 
halo. This suggests that an identifica- 
tion of “representative government” 
“swith due process has been the Court’s 
inarticulate assumption. But it also 
suggests that acceptance of interven- 
tionism will keep the Cou from any 
narrow interpretation of the rule, even 
in its stronghold,” and may even some 
dav facilitate its abandonment for the 
first alternative, if the second alterna- 


tive proves unworkable. 


a 
a 


WILL THE COURT HAMSTRING 
EcoNoMiIc REGULATION? 


No attempt can here be made to an- 
swer the question with which this dis- 
cussion began: Will the present Court 
use the “rule against delegation” to 
hamstring postwar economic regulation? 
The question may be pointed up, how- 
ever, by summarizing some of the con- 
siderations which have a bearing on 
the answer. 

Whether procedural requirements will 
cause delegated legislation to bog down, 
it is too early to say. If this should be 
done, dangerous consequences could be 
avoided only by prompt correction of 
the error. 
itself, it has been seen that it operates 
primarily in the field of economic regu- 
lation, but that even there it does not 
preclude broad delegations. It has been 
suggested that the NIRA delégation 
may remain as the pattern of what may 
not be done. : 

The crucial question thus becomes, 
whether the not improbable future 
need for a scheme of regulation equally 
as comprehensive as WRA will be 
*thwarted by the constitutional difficulty. 
“Granted the scope of the act,” says 
Professor Corwin of NIRA, “the dele- 


93 See the cases cited above in notes 48-52 
inclusive. 


As for the principal rule . 


ation feature was well-nigh inevi- 
table.” 9%% It was ineyitable to have a 
wery broad, delegation, to be sure. But 
is it essential to such a scheme that so 
plenary’ a transfer of discretion be 
made? Could not Congress so define 
the objectives of the scheme, and even 
so limit its application to crucial points 
of the economic system,’ as to avoid 
tHe NIRA pattern? Did it fail to do 
this in that famous measure because it 
was inherently impracticable, or be- 
cause, like everybody else in the coun- 
try, it had muddy ideas as to where 
we wanted to go? 

Of course, NIRA was passed in an 
economic emergency, and in its emer- 
gency stage may have done much good. 
Of course, also, we may expect economic 
emergencies for the rest of our lives. 
But if freedom from urgency may be 
assumed for some future period, would 
it be wise to allow Congress to embark 
the country upon so comprehensive a 
scheme of administrative economic plan- 
ning with no more policy than the pious 
hope that everybody be happy? Would 
not piecemeal adjustments work better, 
unless the country had some clear idea 
of what it wanted to accomplish? And 
if the country had such a clear jdea, 
why could Congress not express it in 
any future nonemergency NIRA? 

If this be not so, and if comprehensive 
regulation were demanded, then either 
the amending process would have to be 
brought into play or else the Court 
would have to abandon the rule. It 
might do this by frank acceptance of 


> the first alternative and frank renuncia- 


tion of the due process premise behind 
the rule as applied. Or it might merely 
reverse its view about NIRA, and find 
therein limitations where there were 


94 Corwin, op. cit. in note 27 above, at p. 
49. 

85 Gardiner C. Means, “The Distribution of 
Control and Responsibility in a Modern 
Economy” (1935) 50 Pol. Sci. Q. 59, = 
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none. It is:to be hoped that it would, 
adopt the former,course. The first al- Bý that time economic regulation would, 
have become familiar and almost tradi- 
tional, and the rule’s more or less in- 
articulate due process ,basis could ac-. 
cordingly be discarded without pain. ~” ~ 
It is to be hoped, however, that main- 
tenance of the second alternative will 
be -consisterft with the practical neces- 


ternative is not without merit, once you 
get over the first shock at the un- 
familiar. 

Under the Schechter case, economic 
emergency does not justify abandon- 
ment of the rule; but a series of eco; 
nomic crises in rapid succéssion might 
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cause the Court to reverse its historic sities of the future. 


e 
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position and accept the first alternative. 
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Presidential Cojordination of Policy 
' By Harorp W. STOKE. 


ISCUSSIONS of the presidency 
~ have been dominated by what 
might be called the “Oh-for-an-hour-of- 
Andrew-Jackson” school of thought. In 
other words, interpretations have heen 
made in terms of the personalities of 
the men who have held the office. It 
has been both gasy and justifiable to 
describe administrations as strong or 
weak according to the temperaments of 
their heads. Wntil recently, this tend- 
ency to identify the characteristics of 
the presidency with the characteristics 
of a President has somewhat obscured 
an important political development.* 


THE INSTITUTIONALIZING OF THE 
PRESIDENCY 


The fact of the matter is that the 
presidency of the United States is be- 
coming institutionalized; in its opera- 
tion, whole aspects of the office are ac- 
tually collective and impersonal rather 
than individual and personal. There is 
in the Executive Office of the President 
a discernible American analogy to the 
institutionalized form of the executive 
power in®*Great Britain, the Crown. 
The powers of the President are ac- 
tually diffused among many men, some 
of.whom bear to him a relation (Ameri- 
can version, to be sure) not unlike that 
of individually responsible or removable 
ministers. In short, in the em®rgence 
of the Executive Office there appears an 
agency in which the presidency is less 


1 Some of the abler discussions of the presi- 
dency which may be cited are: James Bryce, 
American Commonwealth, 2 vols., 1886; 
Woodrow Wilson, Constituti®nal Government, 

“e 1908; Edward S. Corwin, The President: Of- 
fice and Powers, 1940; E. Pendleton Herring, 
Presidential Leadership, 1940;. H. J. Laski, 
The American Presidency, 1940; Norman J. 
Small, Some Presidential Interpretations cf the 
Presidency, 1932. 


an office of direction than it is of co- 
ordination in which the President’s de- 
cisions are the collective reflections of 
many minds rather than of one. It is 
a development which makes one of the 
most important functions of the presi- 
dency the ratification and co-ordination 
of other men’s administrative acts and 
policies. - 

This has been recognized, although 
insufficiently, by students of govern- 
ment and even by the public. It is gen- 
erally understood, for example, that in 
the exercise of the pardoning power the 
President never personally listens to 
petitioners, and that no recommenda- 
tions are acted upon except upon the 
advice of the Attorney General. Yet 
there is not actual appreciation of the 
extent to which the President’s power 
to pardon is, in fact, determined by the 
Pardon Attorney in the Department of 
Justice, together with the District At- 
torney and the presiding judge in the 
district in which the petitioner’s trial 
was held. If it remains technically true 
that the President alone can grant a 
pardon, it is equally true that these 
other officers (collectively and anony- 
mously known as the “pardon authori- 
ties”) determine with considerable final- 
ity those to whom he shall or shall not 
grant pardons.? 

There is a wider understanding of the 
process of making presidential appoint- 
ments. In a vast majority of appoint- 
ments the President merely ratifies the 
recommendations of subordinate admin- 
istrative officers, members of Congress, 
or state officials. The constitutional 
provision that the President shall nomi- 
nate and “by and with the advice and 

2 Willard H. Humbert, “The Federal Par- 


doning Process” (Feb. 1941) 27 Va. Law Rev. 
48i. . baad 
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consent of the Senate shall appoint” is 
reversed. The congressmen nominate, 
and the Presideht gives hjs consent, 
Even Woodrow Wilson did not fully 
appreciate the extent to which his of- 
fice was a clearing house for other men’s 
decisions or, in the matter of appoint- 
ments, a source of ratification of other 
men’s choices. The following account 
of his political education at the hands 
of his Postmaster General is worth a 
volume of legal exposition. 


The subject of the appointment of post- 
masters had come up. The President, still 
determined to make personally sure that 
only the best men should be chosen, de- 
manded to see the entire list. 

Burleson did not argue. He got together 
the documents relating to several score ap- 
pointments that must be made immediately. 
Some of the candidacies were represented 
by hundreds of letters of recommendations, 
protests, It took two stout messengers to 
carry them over to the White House. 
When Burleson himself appeared a little 
later they were heaped up on the President’s 
desk in formidable piles. 

“|. . Now Burleson,” said the President, 
“I want to say to you that my administra- 
tion is going to be a progressive admin- 
istration. I am not going to advise with 
reactionary or stand-pat senators or rep- 
resentatives in making these appointments. 
I am going to appoint forward-looking men 
and I am going to satisfy myself that they 
are honest and capable.” . 

“When I heard that,” remarked Burleson, 
“it paralyzed me. I never felt more de- 
pressed in my life... . Mr. President, I 
said, if you pursue this policy it means 
that your administration is going to be a 
failure. It means the defeat of the meas- 
ures of reform that you have next to your 
heart. These little offices don’t amount to 
anything. They are inconsequential. It 
doesn’t amount to a damn who is post- 
master at Puducah, Kentucky, but these 
little offices mean a great deal to the 
senators and representatives in Congress. 
... As your Postmaster General, I am go- 
ing to make 56,000 appointments. I will 
s@ honest and capable men in every office, 
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v I will consult with the men on the 


basar 

When Burleson stopped talking, the 
President was silent for a moment, and 
then said, “Well, Burleson, I will appoint 
them... .” . 


From that time onward, Wilson left thé”. 


complicated business of appointment of 
postmasters more and more completely in 
Busleson’s hnds. He asked that no more 
papers be sent to the White House, and 
finally When a list of appointments was 
handed to him by his Postmaster General, 
he would ask quietly, “Where do I sign?” 3 


INSTITUTIONALIZING og NFLUENCES 


While these ‘familiar examples of the 
operation of the executive power merely 
show how the President’s authority is 
diffused among executive officers gen- 


erally, there are several special factors - 


which tend to transform the presidency 
from an office of direction into one of 
co-ordination. These are the increase 
in the number of routine situations 
which the President must handle per- 
sonally, the growth in the number of 
executive orders which must be issued, 
the organization of the Executive Office 
of the President, and the assumption 
of legislative initiative by the President 
and administrative agencies. 

The increased number of ‘routine ad- 
ministrative actions for which the Presi- 
dent is personally responsible is merely 
a reflection of the increased magnitude 
of administrative activity. In many 
instances the, President’s legal relation 
to a department remains what it has 
always been. Consequently, if the 
operations of a department increase 
tenfold, the President’s duties grow 
correspondingly heavier. Thus, the 
President alone can exempt civil serv- 
ice employees from retirement regula- 
tions. He must sign the commissions 


of officers in the armed forces, and of ` 


first-, second-, and third-class post- 


3 Ray, Stannard Baker, Woodrow Wilson, 
Life and Letters, IV: 44-46. 
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masters, (Fortunately, he is now pẹ- 
mitted to sign such commissions én 
masse by a single authorization.) As 
each department grows in personnel and 
in functions, as Congress creates new 
‘sagencies, as whole areas of activity in 
agriculture, social security and employ- 
ment, industrial regulation, and public 
works are brought within fhe scope. of 
Federal administration, an increase in 
the number of the purely routine ac- 
tions of the Presjdent is inescapable. 
The possibilities of conflict and con- 
tradiction in administrative policies are 
immensely enlmnced by the size and 
the loose-jointedness of the administra- 
tive structure. For example, while 
President Roosevelt was informing John 
L. Lewis in the recent controversy over 
the unionization of the coal mines that 
the Government would not become an 
instrument for forcing the closed shop, 
the Federal Works Administrator was 
insisting on the closed shop as a condi- 
tion in every contract he let. Likewise 
in the recent price control legislation, 
while the President sought to put all 
price controls under a single admin- 
istrator, the Secretary of Agriculture 
was seeking to have the control of agri- 
cultural prices placed under his own 
jurisdictior®. He later explained that 
he was not acquainted with the Presi- 
dent’s wishes in the matter! In such 
matters the President is absolutely de- 
pendent upon his subordinates and can 
do no more than ratify their judgment 
and decisions. 7 X 
Even these co-ordinating functions of 
the President could not continue to be 
successfully performed if there had not 
been organized in September 1939 the 
Executive Office of the President. This 
office was established to give the Presi- 
edent a more systematic organization for 
' performing his task of general super- 
vision and over-all management of the 
executive branch of the Government. 
4 Executive Order No. 8248. 
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Tt. is something more than a secretariat, 
yet it is not a separąte administrative 
agency. It is an extension of the eyes 
and ears and knowledge of the President 
through the organization of the eyes 
and ears and knowledge of other men 
whom the President can trust virtually 
as he would himself. The office: con- 
sists of the following divisions: (1) The 
White House Office; (2) the Bureau of 
the Budget; (3) the National Resources 
Planning Board; (4) the Liaison Office 
for Personnel Management; (5) the Of- 
fice of Government Reports; and (6) 
the Office for Emergency Management. 
If the make-up of this Executive Of- 

fice is examined Closely, it can be seen 
that it constitutes an organization for 
co-ordinating a sprawling administrative 
machine. It is a far cry from the day 
forty years ago when President McKin- 
ley with an immediate staff of eight or 
ten persons could take care of the offi- 
cial business of the White House and 
of the Executive Office. Today vir- 
tually every administrative act of the’ 
President must be taken upon the ad- 
vice and recommendation of an inter- 
mediary. This means that there must 
be a systematic method by which the 
decisions the President must make can 
be so presented to him as to enable him 
to’ act quickly and intelligently. 


ISSUANCE OF EXECUTIVE ORDERS 


The expansion of the rule-making 
powers of the executive branch of the 
Government has created a serious prob- 
lem of co-ordination. The issuance of 
executive orders has kept pace with the 
general growth of administrative activi- 
ties. President Roosevelt in his first 
two terms issued 2,570 executive orders 
and 416 proclamations, which was al- 
most twice the number issued by any 
predecessor. These orders, implement- 
ing legislation, giving directions, elimi- 

5 The Public Papers of Franklin D. Roose- 
velt (1935, 1937). - 
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nating conflicts and clashes, are quite 


beyond the comprehension of any given’ 


individual. Thef may range from the 
exemption of a single person from civil 
service regulations, to the adoption, at 
a stroke, of a whole volume of rules 
governing the operation of the Selective 
Service Act. 

Even after the long and tedious proc- 
ess of preparing an executive order bras 
been completed by the agency imme- 
diately concerned, the President could 
not possibly accept or reject it without 
the assistance of intermediate review. 
The chances are too great of error, and 
of dire consequences unforseen. Hence 
the following procedure: 


The proposed executive order or procla- 
mation shall first be submitted to the Di- 
rector of the Bureau of the Budget. If the 
Director of the Bureau of the Budget ap- 
proves it, he shall submit it to the Attorney 
General for his consideration as to both 
form and legality. If the Attorney General 
approves it, he shall transmit it to the Di- 
rector of the Division of the Federal Reg- 
ister, the National Archives. If it conforms 
to the requirements of paragraph one, here- 
of [in form and style], the Director of the 
Division of the Federal Register shall trans- 
mit it and three copies thereof to the Presi- 
dent. If it is disapproved by the Director 
of the Budget or the Attorney General it 
shall not thereafter be presented to the 
President unless it is accompanied by the 
statement of the reasons for such disap- 
proval.® 


This description itself does not fully 
reveal the process. The term “Bureau 
of the Budget” is a legal designation of 
the assistant in the Bureau who reviews 
the estimates of the originating agency. 
The “Attorney General” really means 
an Assistant Solicitor or any one of six 
lawyers working under his direction. 
The Director of the Division of the 


8 Executive Order No. 7298. James Hart, 
The Exercise of Rule-Making, p. 39, in The 
President’s Committee on Administrative Man- 
ea@ement, No. 5 (1937). 
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deral Register is merely the officer “ 

o approves the work of clerks, ex- 
perts in style and form, who preparé 
the order for the presidential signature. 
Thus, the issuance of an ‘executive order 
by the President cannot, except in rare- 
cases, be an independent act of judg- 
ment and direction, but rather a final 
co,ordinatidn of the work of many off- 
cers and agencies. 


d e 
LeGIsLATIVE Co-ORDINATION 


The presidency is no less an office for 
the co-ordination of legislation than it 
is for the co-ordination of administrative 
affairs. Initiative in legislation has been 
steadily gravitating to the executive 
branch of the Government. “Probably 
more than half of the business,” says 
one authority on COngress, “comes di- 
rectly or indirectly from the depart- 
ments or bureaus of the Government.” 7 
The President’s Committee on Admin- 
istrative Management has supplied.more 
specific data on the matter. 


Out of the total of 429 public acts, ex- 
clusive of appropriation acts, in the first 
session of the 74th Congress (1935) 270 
referred to the organization or functioning 
of administrative departments. In the sec- 
ond session of that Congress (1936) there 
were 156 acts of this charactér. There is | 
little doubt that the great majority of these 
acts originated directly or indirectly in the 
department concerned. Many other bills 
promoted by the departments did not be- 
come law, and departments expressed opin- 
ions ugon ands engaged in other legislative 
activity in relation to many bills they did 
not initiate.® 


In order to prevent such activity from 
resulting in a hopeless muddle of clash- 


T Robert Luce, Congress (1926), p. 5; see 
also O. D. We@ks, “Initiation of Legislation 
by Administrative Agencies” (Jan. 1940) ih 
Brooklyn Law Rev. 117. 

8 E. E. Witte, The Preparation of Proposed 
Legislative Measures by Administrative De- 
partments, p. 49, in The President’s Committee 
on Administrative Management, No. 5 (1937). 
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ing policies, a plan of clearance or do- 
ordination of legislative proposals has 
‘been worked out. Early in his first 
term, President Roosevelt required that 
all bills originating in administrative 
-agencies should be cleared through the 
Bureau of the Budget or the National 
Emergency Council. (The latter has 
now dropped out of the scêne.) These 
agencies, after examining them, submit- 
ted them directly to the President, who 
usually penciledehis O.K. upon them if 


his immediate subordinates had found - 


no objection to them. The President 
thus became am important co-ordinator 
by eliminating in advance clashes of 
policy in legislation originating in agen- 
cies under his jurisdiction. 

This review, however, was given only 
to minor measures which may be called 
“administration bills.’ Major meas- 
ures, which may be called “presidential 
bills,” were handled in a different way. 
The President, of course, could not per- 
sonally steer these “must” measures 
through Congress, nor could he afford to 
dissipate the influence of his office by 
throwing its weight too openly behind 
them. This has led to the employment 
of “legislative sponsors” for presidential 
bills, not unlike the individually re- 
sponsible nfinisters in some of the cabi- 
net systems of Europe. Thus some one 
person, acting with tacit presidential 
approval, assumes primary responsi- 
bility for securing the passage of legis- 
lation or for initiating its administration 
after it has been passed. It is ad if the 
President said, “You have my blessing 
for this special job. I’m turning it over 
to you as your responsibility. If all 
goes well, you will be rewarded; if not, 
it will be your risk.” 

This accounts for theesuccession of 
«nen who have performed difficult and 
often thankless jobs for the President. 
This has been the function of the Hop- 
kins, Moley, Dykstra, Wallace, Ickes, 
Johnson, Landis, Corcoran, Cohen, Tug- 
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well type of service. These men have 
‘taken for the Presidgnt the buffetings 
inseparable from the political battle for 
legislation. Without them, the passage 
and the early administration of such 
measures as the Securities Exchange 
Act, the AAA, the Public Utility Hold- 
ing Company Act, the Selective Train- 
ing and Service Act, and others would 
nòt have allowed the President to re- 
main as nearly “above politics” as he 
has, unscarred and uncommitted. 

The President’s co-ordination of legis- 
lation is further illustrated by the ex- 
tent to which his office has become a 
medium for the transmission to Con- 
gress of messages and reports from other 
agencies of the Government. These re- 
ports are the results of studies and in- 
vestigations which the President may 
have authorized, or which the agencies 
may have undertaken on their own ini- 
tiative but which the President obvi- 
ously expects Congress to utilize in 
framing legislation. An examination of 
President Roosevelt’s messages to Con- 
gress or to Congressional committees 
during the years 1937 and 1938 shows 
that such messages were more fre- 
quently transmissions of reports, data, 
and appeals which came directly from 
some administrative agency than they 
were messages which could be said to 
have originated from the President’s im- 
mediate knowledge and direction of af- 
fairs. There were thirty-seven messages 
of the former type and twenty-nine of 
the latter.® 


THE PROBLEM OF THE INDEPENDENT 
COMMISSIONS 


It is in the President’s relation to the 
independent commissions that his co- 


2 Public Papers and Addresses of Franklin 
D. Roosevelt (1937, 1938). Such a classifica- 
tion cannot be rigidly applied. In this instance 
budget messages were counted among those 
originating with the President, merely because 
the Bureau of the Budget is now a part of 
the Executive Office. = 
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ordination of policy is at its feeblest. 


The habit of Congress of giving the’ 


independent establishments.and eve 
heads of departments powers which they 
may use without presidential approval 
definitely weakens the President’s abil- 
ity to provide consistent policy. 


. 

The commissions produce confusion, con- 
_ flict and incoherence in the formulation apd 
in the execution of the President’s policies. 
Not only by constitutional theory, but by 
the steady and mounting insistence of pub- 
lic opinion, the President is held responsible 
for the wise and efficient management of 
the Executive Branch of the Government. 
The people look to him for leadership. And 
yet, we whittle away the effective control 
essential to that leadership by parceling 
out to a dozen or more irresponsible agen- 
cies important powers of policy and ad- 
ministration.!° 


Robbed of power to direct the work of 
such commissions or to remove their 
personnel, the President, if the number 
of such commissions grows, “will no 
longer be in reality the Executive, but 
only one of many executives, threading 
his way around the obstacles which he 
has no power to overcome.” 1 

Yet the President, although lacking 
the ultimate sanction of the power of 
removal, is by no means helpless in 
securing from the independent estab- 
lishments conformity to presidential 
policy. Presidential powers of persua- 


sion are enormous, enhanced as they ` 


are by effective personal conferences, 
budgetary pressures, and a powerful 
publicity organization. The President 
may not be able to order an increase 
in railroad rates from the Interstate 
Commerce Commission to offset an in- 
crease in wages granted by the National 
Mediation Board, but presidential in- 


10 President’s Committee on Administrative 
Management (1937), pp. 40-41. 

11 Ibid., p. 41. See also Lindsay Rogers, 
“The American Presidential System,” The Po- 
Mical Quarterly, Vol. VIII (1937), p. 524. 
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flfence favorable to such an increase 

l virtually guarantee it. An inde-. 
pendent commission must be independ- 
ent indeed to ignore the election returns. 

While the President may be success- 
ful in dealing with a single independent- 
agency, the problem of co-ordination is 
made more difficult when the control of 
a subject if scattered piecemeal among 
a half-dozen ‘departments and agencies. 
Transpprtation, for example, is subject 
to the jurisdiction of the Interstate 
Commerce Commission, the Civil Aero- 
nautics Board, and the United States 
Maritime Commission, *among others, 
and involves the substantial interests of 
a large number of other organizations. 
So it is with Federal power policy which 
is affected by the separate and often 
contradictory actions of the Tennessee 
Valley Authority, the Securities and Ex- 
change Commission, the Federal Power 
Commission, the Department of the In- 
terior, and more recently, by various 
defense agencies. To a greater or less 
degree, the same is true of Federal 
regulation of unfair trade practices (De- 
partment of Justice and Federal Trade 
Commission), communications (Federal 
Communications Commission and De- 
fense Communications Board), and 
housing (Federal Housing “Administra- 
tion, United States Housing Authority, 
and eight other agencies). 

This diffusion of administrative au- 
thority has compelled the invention of 
interagency co-ordinating devices. Such, 
for example, are the National Power 
Policy Committee, composed of repre- 
sentatives from the various agencies 
concerned with public power, and the 
Office of Defense Transportation, which 
includes under its jurisdiction “rail- 
roads, motor ¢ransportation, inland wa- 
terways, pipe lines, air transportations 
and coastal and intercoastal shipping.” 
Both offices aim to “facilitate unity of 
policy.” They also illustrate how dif- 
ferent such agencies of co-ordination can 
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be, for the National Power Policy Coh- 
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press conferences, in which he speaks 


mittee “acts in a capacity advisory to “off the record” on ope topic and “on 


the President” only, while the Office of 
Defense Transportation, operating un- 
der defense authorization, can supersede 
the authority of such powerful agencies 
as the Interstate Commerce Commission 
and the United States Maritinie Com- 
. mission, and co-ordinate ection as well 
as policy. The potentialities of these 
devices as means for unifying the poli- 
cies of’ widely gcattered and separate 
administrative units are just beginning 
_to be realized. 


a 
THE PRESIDENT AND THE ELECTORATE 


This analysis has attempted to show 
that the presidency is far more than 
the President. It is an Executive Of- 


fice, the operation “of which can be as. 


impersonal as law itself. Through the 
American modified form of “ministe- 
rial responsibility,” the incumbent can 
be “above politics” with the virtual de- 
tachment of the nonresponsible head of 
a cabinet system. The President can 
present himself as a leader at one mo- 
ment and as an umpire of contesting 
subordinates and advisers the next. All 
of this has important implications for 
his relation to the electorate. 

So variegated are the administrative 
-and political relations which impinge 
upon the presidency that the public is 
frequently puzzled to know whether it 
. is dealing with the President, the Head 
of a Party, an impersonal Voice giving 
utterance to other men’s” ideas? or a 
Leader with a Program. This impres- 
sion is heightened by the President’s 


Harold W. Stoke, Ph.D., 


the record” on another. He is thus a 
source of information, but, being anony- 
mous at will, cannot be Held account- 
able. “When i is a President not a Presi- 
dent?” ran an old quip in Coolidge’s 
administration. The answer, “When he 
is a White House Spokesman,” describes 
am accepted feature of the presidency. 
The President can be the President, or 
he can at will become an impersonal 
“high authority” or an “attitude of the 
administration,” 

It is true that in the long run the pub- 
lic will hold a President politically re- 
sponsible for what occurs during his ad- 
ministration in Congress as well as in 
the executive branch. But this responsi- 
bility is less clear than it once was. A 
skillful President, utilizing the anony- 
mous and impersonal Executive Office 
to make himself administratively felt 
without being seen, and utilizing his 
“responsible ministers” to make himself 
legislatively effective without apparent 


activity, can conceal much and blur his 


personal responsibility in the minds of 
the voters; for responsibility for one’s 
advisers is a responsibility of the second 
order, and the public knows that it is 
not always fair to hold the principal re- 
sponsible for the acts of the agent, espe- 
cially when it ‘is not clear that the latter 
acted under orders. Unless the advisers 
upon whose advice the President acts 
can be held individually and directly ac- 
countable, the public must insist ruth- 
lessly upon presidential responsibility 
for all that is done in his name. 


is professor of political 


science and assistant dean of the Graduate School of 
the University of Wisconsin, Madison. He is the au- . 


thor of The Foreign Relations of the Federal State; 


(with N. L. Hill) The Background of European Gov- 
ernments; and a number of articles in various fields of 
political science and education. 


Confining Administrative Rekulations Within the Law - 


“By OLIVER PETER FIELD 


O PROBLEM in administrative 
law is more exasperating and con- 
fusing to the Anglo-American bench and 
bar than that of administrative regu- 
lations. The American lawyer has been 
taught that legislatures exist for the pùr- 
pose of enacting statutes, and that ad- 
ministrators exist to execute the policies 
formulated in the statutes. He feels 
that judicial review of a statute is natu- 
ral enough, because a statute may be 
either constitutional or unconstitutional. 
. But the idea that there should be judi- 
cial review of rules or regulations is 
preposterous to him, because’ there 
ought to be no administrative statutes, 
whatever they may be called. All ad- 
ministrative laws are unconstitutional, 
so why have them? But, even if we 
are forced to admit that administrative 
regulations exist, and must be accepted 
‘as a part of the legal order, the problem 
remains a vexing one because the com- 
mon law has no adequate technique for 
controlling regulations. When a com- 
mon-law lawyer is without a remedy, 
he is in a bad way. And, it might be 
added, that is precisely the bad way 
that Anglo-American lawyers are in at 
the present time with respect to this 
entire subject. 

American lawyers are accustomed to 
think of the problem of the constitu- 
tionality of statutes as one that is 
incidental to the litigation of cases 
between private parties, between the 
government and private parties, or 
between governmental units or officers. 
The procedure of our American com- 
mon-law courts does not recognize that 
the question of constitutionality is, in 
and of itself, a major issue, but recog- 
nizes it only as incidental to the settle- 
ment of other questions involved in the 

“litigation. This failure to think of the 


validity of a statute ag a primary issue 
is likewise reflected in the organization 
and the jurisdiction of our courts. Con- 
stitutional cases are handled along with 
the generaf mine-run of cases, no dis- 
tinction being made between cases’ in- 
volving the validity of a statute and 
those not involving euch a question. 
Only in appeals and in advancement 
for hearing, and not always even here, 
is there any „sign of tecognition that 
the problem of constitutionality in and 
of itself is a major problem deserving 
particular attention. ' 


An Exorforic View 


The incidental character of constitu- 
tional questions is a natural result of 
the common-law technique of judicial 
decision when applied to the determina- 
tion of a constitutional question. The 
lawyer has a client who claims to have 
been injured by an officer. The officer 
claims to have acted in reliance on a 
statute. The client maintains that the 
statute is unconstitutional: The court 
is asked to focus one eye upon the mer- 
its of the litigation as betWeen the par- 
ties, and to focus the other eye upon 
the text of the constitution and the 
text of the statute. The court is never 
able to use both eyes in its compari- 
son of the two texts, nor is it ever able 
to focus both eyes upon the litigants. 
So we never get a clear case of inter- 
pretation of either the constitution or 
the statute, and we never get a clear 
case of the relationship of the two par-. 
ties. We are always reading the statute 
and the constitution in the light of the 
actions taken by the officer and the cit® 
zen. Nor do we ever read the statute 
to see what it means, and the constitu- 
tion to see what it means. The inevi- 
table result is that we find out what the 
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constitution means by finding out wh 
a decision given under these circum- 
stances means, and we find out what 
the decision means by having another 
litigation that accomplishes precisely 
what the previous one accomplished. 

The implicit hope apparently is that 
if we continue uncertainty long enough, 
we may in desperation obtain certainty. 
But we will never learn what the statute 
or the constitution means. The fact is 
that the courts adhere to the doctrine 
that the constitution is all things to all 
men, depending upon the circumstances, 
and that the statute is all things to all 
men, depending upon the circumstances. 
“The statute is constitutional as to Mr. 
Roe, but invalid as to Mr. Doe”—‘illus- 
trates the point. 

This process of reading has become 
so habitual to the common-law lawyer 
that he even insists that reading can- 
not be carried on in any other way. He 
asks in all good faith and innocence: 
How can you tell what a statute means 
until an officer enforces it? It never 
occurs to him, apparently, that if you 
try to read it at-that stage it is too 
late. He even asks: How can you tell 
what the constitution means until some- 
body does something? The answer is, 
of course, that under the common-law 
technique of remedial justice and judi- 
cial organization, one cannot tell what 
words mean until they become blurred 
by action. He who runs may read, but 
only by running can one read, seams to 


‘ be the logic. 


INADEQUACY OF REMEDIAL LAW 


When the official action involves an 
administrative regulation the lawyer 
seems seldom to ask whether or not 
the officer acted within &is statutory 
power. If an administrative regulation 
is pleaded as a defense, the first ques- 
tion that seems to suggest itself is: 
Is the regulation constitutional? The 
plain fact of the matter is that such a 
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question rarely can occur in a well- 
tegulated legal orderg The question 
which ought naturally to suggest itself 
is: Did the officer act within the au- 
thority given him by the regulation? 
The next question which ought to be 
asked is whether the regulation is within 
the authority granted by the statute 
authorizing the regulation. True, the 
order of the questions should be in- 
verted in an adequate remedial system, 
but they are put as they are here be- 
cause their significance will appear the 
more readily when asked in this order. 
When a client complains that a regu- 
lation threatens his rights, the lawyer 
asks himself: Can I get an injunction 
to prevent the enforcement of the regu- 
lation against my client? The answer, 
as he reasons on the problem, is gen- 
erally that he cannot, either because no 
action has been -taken to injure his 
client or because the action if taken can 
be remedied, under the common law, by 
a lawsuit. The client must wait until 
the action injures him, and then sue. 
Mandamus, usable to enforce official 
duties under some conditions, is often 
of little avail because the duties are dis- 
cretionary. Prohibition, as a writ, is of 
little use here because it lies to prohibit 
further action of a judicial nature, and 
the formulation of the regulation is 
legislative in nature, while its enforce- 
ment is executive or administrative. So, 
too, with certiorari, an exceedingly help- 
ful remedy in many instances, but which _ 
is limited by virtue of the judicial atti- 
tude that it lies to review judicial ac- 
tions, even though by an administrator, 
but not legislative actions by an admin- 
istrator. Habeas corpus is of no use 
except in those rare cases where action 
infringing personal liberty has been 
taken, and even then its use is restricted. 
The declaratory judgment is of some 
assistance, but two factors have tended 
to limit its usefulness to a much greater 
extent than should have been true: (1/™ 
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the bar has been slow to make use of 
the remedy; and (2) the bench had 
sometimes tended to limit-its use te 
cases in which some other action, such 
as injunction, would otherwise have 
been available. Nevertheless, the de- 
claratory judgment is coming into more 
general use, slowly but stead#ly. Com- 
mon-law tradition and concepts make 
lawyers hesitate to try it, because they 
feel somewhat at sea when no injurious 
action has been taken or when the 
threatened injury is one in which in- 
junction would not be available. It 
might be said that the bench and the 
bar both feel just a little more com- 
fortable if they can read the regulation 
after an official injury has been inflicted 
upon the citizen in reliance on the regu- 
lation, and make the comparison be- 
tween the regulation and the statute 
then—not earlier. Even in the declara- 
tory judgment some action must be 
threatened to constitute a case, so that 
the adversary character of the proceed- 
ing is retained by the presence of two 
parties on the verge of action, but will- 
ing to delay if the court will speak 
interpretatively in the meantime. 

This deeply rooted association of sub- 
stantive law with remedial law in which 
the remedial law overshadows the for- 
mer goes so far that it is not uncommon 
for lawyers and law teachers (who 
should know better) to say that a stat- 
ute has no meaning until a court has 
given it meaning in a decision or series 
of decisions. But the inadequacy of 
the remedial system to deal with ad- 
ministrative action should be clear to 
everyone, especially to the lawyers 
themselves, 


EARLY TEST oF LEGALITY NEEDED 


Both the experience and the theory 
of the subject dictate that there should 
be some method whereby a regulation 
could be tested for legality in its in- 
“Ception. It is well enough to permit 
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e cumbersome procedure of several 
centuries ago to take its course in the 
simple cases of centuries ago. But in 
a popularly governed country under a 
system of modified industrial capital- 
ism, where the rights of the individual 
on the one hand and the efficiency of 
the administration on the other must 
be*kept in hice balance, and where the 
administrative developments have of 
late become portentous, the meed for 
some speedy and effeetive procedure is 
obvious. 

It is the sheerest of nonsense that a 
regulation cannot be read or a statute 
understood without an official act .of 
injury predicated upon them. The 
question whether a regulation is within 
the scope of statutory authority is to 
be solved by focusing both eyes upon 
the statute and both eyes upon the regu- 
lation. That an officer has done some- 


thing or other cannot in any way con- . 


tribute to the process of reading. The 
only question raised by his act is 
whether he acted within the authority 
of the regulation. Whether he acted 
even within the statute is an entirely 
irrelevant question. The question is 
one of power, not one of the incidental 
and numerous and often irrelevant (but 
prejudicial) acts and events surround- 
ing official enforcement. Just as the 
question whether a statute is in con- 
formity with the constitution can only 
be confused by taking the judicial eyes 
off thg document, so to take those eyes 
off the statute and the regulation is only 
confusing. It does not avail one to say 
that this cannot be done. The answer 
is that it has been done for many, many 
years by intelligent legal minds in the 
most highly developed system of ad- 
ministrative aw known to the Western 
world. be 

An administrative regulation should 
be drafted with care by competent per- 
sons, and competent persons are persons 
who are as well versed in law as in pub- 
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-lic administration, and as well versed jn 


public administration as in law. Regu- 
lations should be formulated with all the 
attention that, can be given to the af- 
fected groups. „Most of the problems 
will be eliminated before the promulga- 
tion of the regulation if the formulation 
has been properly handled. The ele- 
ment of the uncertain is “hever com- 
pletely eliminated, but the small margin 
of doubteor error should not be permit- 
ted to dictate the’ system of remedies 
for testing legality. To point out that 
not all loopholes can be closed is only 
pointing out the obvious, But to insist 
that .all loopholes shall” be left open 
simply because all of them cannot be 
closed is merely to demonstrate the 
power of concepts,, despite Marx’s in- 
sistence that men act for their own in- 
terests, at least in the economic sphere. 
Certainly if Marx had to depend upon 
this illustration for his case, he would 
have no case. 

There must be some method of pre- 
senting the question of legality to a 
court. 
within a short period of time following 
promulgation, or even before promulga- 
tion. What citizen is unrepresented by 
some pressure group watchdog in such 
matters? If there be an area still un- 
represented by such a group, the private 
citizen who would be affected could re- 
ceive notice. Then, after full hearing, 
the question of legal validity, so far as 
conformity with the statute ig con- 

cérned, should be foreclosed, once de- 

cided, unless appealed to a court of last 
resort in such matters, and except for 
those rare cases (and they are rare in 
the total administrative process) i 
volving constitutional questions, which 
alone should go to the Supreme Court. 
qt is not necessary that every citizen be 
represented in every case in order to 
have judicial determinations bind him 
as a member ef the community. 

The citizen from thenceforth should 


The presentation should be, 
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inquire whether the administrative exe- 
tutioner of the policy,of the regulation 
acted within that regulation. If the 
administrator acted within the regula- 
tion, and if the regulatiod was within 
statutory power, and if the statute was 
constitutionally valid, then the citizen 
has been Jegally imposed upon. What 
an improved administrative system 
would we not have if some such pro- 
cedure were possible! What superior 
protection would not the citizen have 
if this were the procedure adopted! 
The more obvious the matter becomes, 
the more vigorously the common-law 
lawyer shakes his head. His practice 
may be slipping out the door because 
of the existing remedial system, but he 
shakes his head. 


REQUIRED EQUIPMENT OF PERSONNEL 


It should be clear to thinking men 
that any court charged with a jurisdic- 
tion to determine the legality of admin- 
istrative regulations under any proce- 
dure resembling that described above 
should be composed of men who have 
had experience in administrative work 
as well as men who have a knowledge 
of law. Nothing could be more futile 
than to give to a body of common-law 
judges such a jurisdiction, because they 
would enter upon their work convinced 
that it could not be done. Furthermore, 
only administrators know how to check 
administrators. They know the profes- 
sional tricks of their own kind: An 
ideal background for the personnel of 
such an agency would, of course, be a 
combination of training in both law and - 
administration and experience in both 
with the government as well as with 
the citizen. 

The men who worked on the problem 
of legal controls over administration on 
behalf of Congressional committees and 


‘the bar wrestled with the problem of 


controlling administrative regulations. 
To their credit it should be said thate. 


so 
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they progressed a long way in their 


realization of thę constituent parts off 


the problem and in their appreciation od 
the inadequacies of the common-law ap- 
proach to them. It is nothing less than 
remarkable that such a body of men 
should have progressed so far in a dec- 
ade, in view of the force of traditional 
concepts in this particular Area of legal 
thinking. It is not to be wondered àt 
that they did not make adequate provi- 
sion in the Walter-Logan bill for ‘the 
Solution of the problems connected with 
judicial review of administrative regu- 
lations. 


CONFUSION IN WALTER-LOGAN DRAFT 


The first difficulty was one of defini- 
tion, and that involved an analysis of, 
and an understanding of, the forms of 
administrative action—a little-explored 
subject in American jurisprudence. In 
Section 1, the Walter-Logan draft pro- 
vided that administrative rules include 
“rules, regulations, orders”; and of 
course there is a great difference be- 
tween a regulation and an order. One 
is general in character and contains no 
specific command to any named persons, 
while an order often commands or for- 
bids specifically a named person, with 
resulting legal effects that are quite dif- 
ferent. It may well be, therefore, that 
they should not be subjected to the same 
treatment. In fact, a close reading of 
Section 3 makes it clear that the pro- 
ponents of the draft were not certain in 
their own minds whether the two should 
be dealt with in the same manner, be- 

* cause Section 3 provides for a procedure 
in the United States Court of Appeals 
for the District of Columbia to review 
administrative rules within a certain 
date after their publication in the Fed- 
eral Register. Inasmuch as orders are 
not usually published in the Federal 
Register, there seems to have been some 
confusion on this point. 

«æ This discrepancy could be charged to 
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cfreless drafting, but it is more likely 
that the discrepancy resulted from a 
failure to think through the forms of 
administrative action and their legal ef- 
fects. To say that ogly those forms 
of administrative action that affect per- 
sonal or property rights are intended to 
be included furthers the discussion very 
little, becaufse most forms of adminis- 
trative action affect such rights, some- 
times djrectly and sometimes indirectly. 
The work of the Atéorney General’s 
Committee (excluding the Final Re- 
port) makes it somewhat easier to be- 
gin the type of analysis that will have 
to be made before the problem of regu- 
lations can be dealt with definitively, 
and the forthcoming work of the Blach- 
lys supplementing Federal Regulatory 
Action and Control will go far towards 
furnishing some sort of schematic ar- 
rangements of administrative actions 
and authorities for purposes of formu- 
lating suitable procedures both in exe- 
cution and in judicial review. 

The highest court of the District of 


Columbia, as it is now constituted and 


with its present jurisdiction, is, of 
course, unsuited to perform this work, 
both because of its composition and 
because of its otherwise general juris- 
diction. It is, to be sure, “the best of 
all existing courts to press into this 
service, but its jurisdiction and its per- 
sonnel would have to be altered very 
considerably before being entrusted with 
this type of work. The same court that 
handles appeals from general trial work 
is not suited to serve as an appellate 
administrative court, and certainly not 
as an administrative court of original 
jurisdiction, which is what Section 3 
makes it. 

The idea that the period of time in 
which the validity of the regulatior= 
should be called in question should be 
restricted is sound. But the provision 
stating the scope of review is faulty, 
because constitutional, statutory, and 


CONFINING ADMINISTRATIVE REGULATIONS WITHIN THE ‘Law 


administrative questions are all lump 

together in one proceeding. This con- 
fuses issues which ought to be sepa- 
rated, as was pointed out in earlier 
paragraphs of this paper. The real sig- 
nificance of the questions raised by 
Section 3 seems to have escaped the 
drafters of the provision. They prob- 
ably thought little about the relatien- 
ship of the procedures to the types of 
questions to be settled in such ą court. 
However, the enumeration of the fac- 
tors to be considered in such a review 
bears evidence of a desire to give to 
the court the power to determine proce- 
dural as well as substantive questions 
concerning the legality of an admin- 
istrative regulation, and this is as it 
should be. 


e 
LICHT AND DARKNESS 


The provisions for giving notice to 
the law officers, giving preference over 
other cases on the docket (showing that 
the committee felt uneasy about there 
being other types of cases on the 
docket), and limiting the court to a 
declaratory judgment on the validity or 
invalidity of the regulation are all ad- 
mirable. The notice provision should 
probably make some allowance for 
bringing th® proper division of the Bu- 
reau of the Budget into the proceedings, 
because of its present work in passing 
upon regulations. The committee seems 
not to have followed very closely the 
actual administrative procedures ytilized 
in formulating and promulgating regu- 
lations. This is a detail which could be 
taken care of by the insertion of a few 
words. 

But these excellent provisions are fol- 
lowed by another which makes one real- 
ize that the clear spots in éhe section are 

“to be taken as samples of insight de- 
veloping but not fully developed. 
Nothing contained in this section shall pre- 
vent the determination of the validity or 
invalidity of any rule which may be in- 
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volved in any suit or review of an admin- 
Wstrative decision or ordgr in any court of 
fhe United States as now or hereafter au- 
thorized by law 


is a statement so full of confusion that 
it is difficult to decide where to begin 
on it. In the first place, the idea of 
having these questions determined in 
the court ndmed earlier in Section 3 is 
that they should be determined only 
there. In the second place, all other 
courts of the United States are both 
incompetent and unsuited to determine 
this type of question because of the 
nature of their jurisdiction and because 
of the qualifications now existing with 
respect to personnel. In the third place, 
such a determination, once made, is for 
the purpose of binding all the members 
of the affected public, and the theory 
and the practice devised must operate 
on the assumption that the public has 
been represented adequately in the hear- 
ing and argument before the court. The 
decision, except for purposes of appeal, 
is to be regarded as res adjudicata as to 
all who are to be affected by the regu- 
lation. The matter should not be left 
to the shifting sands of stare decisis. 
To leave it on such an uncertain founda- 
tion is only to withdraw one of the ma- 
jor benefits to be conferred both on the 
citizen and on the administration by 
having a procedure and court of this 
kind. . 

No provision is made in Section 3 
for an investigatory staff to serve as 
assistants to the members of the court, 
but such a staff is not only highly de- 
sirable but practically indispensable if 
the court is to do its work properly. 

Section 3 of the Walter-Logan bill 
should be regarded as a substantial step 
forward in the thinking of American 
lawyers about the relationship of the 
law to public administration, but it 
should be regarded as a step only. That 
the section did not become law is of 
course a great boon to American lawyef™ 
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as well as to American courts and ad- t in the meantime both the ‘citizen 
ministrators. The confusion that would and the administration would have suf- 
have resulted from its adoption would fered, probably even more than is now 
have necessitated immediate revision, the case. 


Ld 
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. Mandatory Hearings ih the Rule-Making Process 


By Morris\DUANE - 


DMINISTRATIVE law is statu- 
tory regulation in action. A 
proper administrative statute enunciates 
the regulatory policy, creates the agency 
to enforce it, and sets the standards.by 
which it ‘must be administered. The 
purpose pf such a statute is to,protect 
or benefit the public. Contrary to 
popular belief, such statutes have long 
formed a part of our legal structure. 
One of the principal problems in draft- 
ing a regulatory statute’ is whether or 
not to include a provision requiring that 
regulations be based on evidence ad- 
duced at public hearings. A vital prob- 
lem in administering statutes which are 
silent on this subject is to decide when, 
` if at all, a public hearing is necessary 
or desirable. 

Recently, the searchlight of popular 
attention has silhouetted the subject of 
administrative law and all its phases. 
Economic doctrines of the Roosevelt ad- 
ministration have required the passage 
‘of much regulatory legislation. Regu- 
latory statutes of the New Deal have 
been new, numerous, and nomadic. 
Economists} legislators, businessmen, 
and lawyers have debated, investigated, 
and reported on the subject. Out of 
the welter of conflicting views and con- 
troversy, involving even the Supreme 
Court itself, has come the ingvitable 
compromise which reflects successful 
democracy. A practical working of a 
complex regulatory process within the 
framéwork of our constitutional rights 
and liberties, with the approval of all 
but the most extreme on both sides, 
now seems probable. ° 

œ No subject better illustrates this 
working of democracy than the develop- 
ments which have occurred in connec- 
tion with the. fundamental question of 

_ whether public hearings should be held 


in all cases before adminiétrative regu- 
lations are issued. The extremes of the 
legal positions have been taken by many 
ultraconservative trial lawyers whose 
trial experience commenced in the more 
leisurely days of the nineteenth cen- 
tury, and the more radical New Deal 
group, who have enjoyed little if any 
trial or other legal experience, and who 
did not at first believe that such ex- 
perience was valuable or necessary in 
modern life. Between these extremes 
are found the vast majority, seeking a 
practical solution. 

In no legal phase of this essentially 
economic controversy did the views of 
these two schools clash more directly 
than on the question of adapting legal 
procedures to administrative practice. 
On the one hand, the lawyer schooled 
in the technique of trying a jury case 
in the manner of a game of chess de- 
sired to try all administrative matters 
in that manner; on the other, many 
young and inexperienced lawyer-econo- 
mists of the “reform” school believed 
that all trial methods were outmoded 
and that, in the interests of speed and 
action, administrative orders should be 
written by administrative agencies, 
based on their own investigations. 


AMERICAN Bar ASSOCIATION’s VIEW 


The exact nature of this controversy 
can best be understood by an examina- 
tion of the provisions and comments on 
this subject in the original Walter-Logan 
bill first prepared by the Special Com- 
mittee on Administrative Law of the 
American Bar Association, and the sub~ 
sequent Report of the Committee on 
Administrative Procedure, appointed by 
the Attorney General at the request of 
the President. It will’ be remembered 
that the bill recommended by the Amerie. 
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can Bar Association Committee was 
adopted substantjally in that form był 
Congress in the Walter-Logan bills 
which passed both. houses of Congress, 
only to be vetoed by the President on 
the ground that it was impractical and 
would prevent the proper functioning 
of the executive department.. At that 
time the President instructed the At- 
torney General to appoint a committee 
to study and report on the entire sub- 
ject.* These two splendid reports are 
the milestones and guideposts for any 
student of this subject. 

The Report of the American Bar 
Association’s Special Committee was 
prepared and finally approved by the 
House of Delegates at Chicago on 
January 9, 1939, after the Committee 
and similar committees had worked on 
the subject for a period of five years. 
The very first clause of the bill which 
this committee recommended in its re- 
port, which subsequently became the 
Walter-Logan bill, required that 


all administrative rules and amendments or 
modifications thereof, or supplements there- 
to, except those relating to hearing proce- 
dure, and all amendments or modifications 
or supplements of existing rules (which 
shall include regulations), implementing or 
filling in the details of any statute affecting 
the rights of persons or property skall be 
issued by the head of the agency (which as 
used in this act shall mean departments and 
independent establishments) and by each 
independent agency (which as used in this 


1 American Bar Association, Special Com- 
mittee on Administrative Law—Report, to- 
gether with draft of Act to Provide for More 
Expeditious Settlement of Disputes with the 
United States and for Other Purposes—Pre- 
sented to and approved by the House of Dele- 
gates, Chicago, Illinois, January 9, 1939. 

Administrative Procedure in Government 
‘Agencies—Report of the Committee on Ad- 
ministrative Procedure, appointed by the At- 
torney General at the Request of the Presi- 
dent, to investigate the Need for Procedural 
Reform in Various Administrative Tribunals 
and to suggest Improvements therein—77th 
@ongress, Ist Session, Senate Document No. 8. 
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shall include boards, commissions, au- 
thorities and other organizations) charged 


with the administration of the statute after’ 


publication of notice and public hearings. 


This provision is the sp-called manda- 
tory hearing provision of the Walter- 
Logan bill. 


In SSUPPORP OF MANDATORY HEARINGS 


The committee of the American Bar 
Associajion brought to the support of 
this provision much that is important 
and impressive in the development of 
administrative law. The report itself is 
filled with quotations from eminent au- 
thorities and is worth reading in full. 

Most striking of all these quotations 
is that from an address delivered by 
Professor Frankfurter, now an Associate 
Justice of the Supreme Court, before the 
Cincinnati Conference on Functions and 
Procedure of Administrative Tribunals, 
in which he said: 


Remember, there are very precious values 
of civilization which ultimately, to a large 
extent, are procedural in their nature... . 
All tribunals, administrative or judicial, 
have to enquire and examine before they 
decide. Historic experience lies behind the 
right to a day in court, and a full day. 
Those who decide should record their judg- 
ments and give reasons for thém, which in 
itself will have a fruitful psychological ef- 
fect. You feel much more responsible—all 
of us do—if we have to sit down and write 
out why we think what we think. 


Anogher powerful statement of this 
view is quoted from Lord Chief Hew- 
art’s book, New Despotism, in which he 
says: 


In my opinion, one of the most impor- 
tant safeguards against the improper use 
of delegated powers (though this applies 
much more as® respects Regulations of a 
personal or local character) is the fact that 
no Minister in his’ senses, with the fear of 
Parliament before his eyes would ever 
think of making Regulations without 


(where practicable) giving the persons who 


« 


will be affected thereby (or their representp- 
tives) an opportunity of saying what they 
think about the proposal. 


From these and other similar quo- 
tations and lites of reasoning, the 
American Bar Association Committee 
concluded that hearings should be man- 
datory in all cases. ° 


2 


ATTORNEY GENERAL’S COMMITTEE’S 
be VIEW ‘ 


-0 

On the other hand, the Attorney Gen- 
eral’s Committee, while fully recogniz- 
ing that interested parties should be 
consulted and have a rfght to express 
their views, felt that the process of ad- 
ministrative hearings in all cases was 
impractical. Its report therefore recom- 
mended, in contrasf to the Walter-Logan 
bill, that whether or not there should 
be hearings in specific cases depended 
upon “realistic considerations.” In 
other words, the Attorney General’s 
Committee is not willing to recommend 
that the statute in every case make 
hearings mandatory before rules and 
regulations can be made. 

In reaching this conclusion, the Com- 
mittee points out that the great bulk 
of administrative decisions are made by 
mutual corsent, and, further, that for 
years in the United States there have 
existed a great many statutes under 
which administrative decisions have 
been made without hearings, to the com- 
plete satisfaction of all the parties con- 
cerned. X 

Outstanding among these have been 
many statutes in the early history of 
our country, such as: the Statute of 
1796, whereby the President was given 


authority to establish regulations for. 


estimating the duty upon goods, the cost 
«of which was stated by the importers in 
depreciated foreign currency; the In- 
ternal Revenue Administrative Act of 
1813, whereby the Secretary of the 
Jreasury was authorized to establish 
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regulations suitable and necessary for - 
oR the act intg effect; and the 

road rule-making powers to secure the 
proper appraisal of imported goods con- 
ferred upon the Secretarý, under the 
direction of the President, by the Cus- 
toms Amendment Act of 1828. In more 
recent times, the Committee calls atten- 
tion to the powers given to the Board 
of Governors of the Federal Reserve 
System to regulate margin requirements 
in security transactions, reserve require- 
ments for banks, and the maximum in- 
terest rates on deposits. In this latter 
case particularly, the regulations have 
been put into effect more successfully 
through a system of consultations and 
conferences with the interests to be af- 
fected by the regulations rather than 
through public hearings. 

To require public hearings in these 
cases which have worked so successfully 
without public hearings would appear to 
be a step backward rather than a step 
forward in the science of government. 
On the other hand, the Attorney Gen- 
eral’s Committee recognizes that there 
have been many subjects in recent times 
where public hearings have been held 
and where such procedure is advan- 
tageous. Among those mentioned in 
the Report are: agreements and orders 
issued under the Agricultural Marketing 
Agreement Act of 1937; the Packers’ & 
Stockyards’ Regulations in 1921; the 
Alaska Fisheries Regulations in 1939; 
the Accounting Regulations of the Fed- 
eral Power Commission for Hydroelec- 
tric and Natural Gas Companies; and 
some of the more important broadcast- 
ing and other regulations of the Federal 
Communications Commission. The re- 
port notes particularly that hearings 
were held in some of these cases, even 
though there was no statutory require- 
ment that hearings should be held. The 
report calls attention to the fact that 


“hearings are now generally held in con- 


nection with the fixing of prices and, 
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wages, the prescription of rules- for the 
construction of vessels and other ra 
ments of transportation, the regulatio 

of the ingredients and physical proper- 
ties of food’ the prescription of com- 
modity standards, and the regulation of 
competitive business practices. f 

The Committee states that it believes 
that the practice of holding public hear- 
ings in the formulation of rules of this 
character should be continued and es- 
tablished as standard administrative 
practice, to be extended as circum- 
stances warrant into new areas of rule- 
making. 

The Committee accordingly reaches 
the logical and practical conclusion with 
respect to notice of hearings, that each 
agency should be required to announce 
with the greatest’ possible definiteness 
the matters to be discussed in rule-mak- 
ing proceedings; but that a statutory 
‘specification of the form and contents 
of notices is undesirable by virtue of 
the inevitable inflexibility that would 
result therefrom. 


THE PRACTICAL VIEWPOINT 


On this subject of hearings, the issue 
is clear. The machinery of government 
must roll along the highway. It cannot 
be chained to the garage. Advance no- 
tice and hearings in rule-making in- 
escapably involve expense and a meas- 
ure of delay. This, the Committee says, 
is not always warranted in connection 
with regulations of minor, noncontro- 
versial character or regulations which 
announce interpretations or regulations 
whose rapid creation is necessary to 
avert dangers or to prevent unscrupu- 
lous conduct. After giving a most full 
and complete analysis, which anyone 
interested in the subject should read, 
the Committee concludes that it is an 
impracticable and impossible task to 
make an over-all statute which definitely 
and rigidly requires hearings in all cases. 

whe report points out that on this sub- 
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ject, as elsewhere in the administrative 
process, ultimate reliance must be re- 
posed in administrative good faith— 
good faith in not dispensing with hear- 
ings when controversial, additions to or 
changes in rules are contemplated. 


JUDICIAL OR LEGISLATIVE? 


Another Subject which has been given 
much attention in connection with the 
hearings is as to whether the character 
of the procedure showd be judicial or 
legislative. A hearing judicial in char- 
acter is a hearing at which all parties 
are given not only a right to be heard, 
but also the right of cross-examination. 
The action of the administrative agency 
must be based, as a general rule, upon 
findings of fact, and reasons and oppor- 
tunity must be given to parties in in- 
terest to file briefs and make arguments 
with respect to the subject matter. A 
hearing legislative in character is a hear- 
ing solely for the information of the ad- 
ministrative body. No right of cross- 
examination exists, and parties who are 
interested may be heard or not, at the 
discretion of the hearing officers. No 
findings of fact and reasons are required, 
and the agency acts as it sees fit, basing 
its action upon the information adduced 
at the hearing, and may irf some cases 
act upon information which it has ob- 
tained by independent investigation. 

It is significant that, as a general rule, 
agencies which by statute are required 
to give full hearings seem usually to feel 
that they are required to follow judicial 
methods. The Supreme Court, however, 
has not actually held that particular 
procedural requirements are mandatory 
in rule-making under any kind of stat- 
utes except for the single matter of 
findings whege, in several cases, the 
Court has held that findings of facte 
ought to be made. 

Generally speaking, experience would 
seem to demonstrate the desirability and 
wisdom of conducting hearings befoxe 
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administrative agencies in accordance 
with the more fundamental and basic 
methods -of judicial procedure. Com- 
mon sense and experience have elimi- 
nated and will cqntinue to eliminate the 
abuse of such procedure by attempts at 
refinements and technicalities the proper 
function of which is properly confined 
to the atmosphere of courtroms. . 

There can be no doubt that a fuller, 
fairer hearing is obtained in thig man- 
ner, and that the parties who appear at 
the hearing are better satisfied. The 
judicial hearing is much more likely to 
supply, on the one hand, full informa- 
tion to the administrativ® agency and, 
on the other hand, full protection to 
the constitutional rights of all the par- 
ties affected. Time and again I have 
seen facts brought ofit at administrative 
hearings by cross-examination which 
would never have been brought out had 
it not been permitted, and which in the 
ultimate decision of the administrative 
agency were important for it to know. 
There can also be no doubt that any 
administrator who is forced to reduce 
his facts and conclusions to writing will 
do a better, more careful, and more ac- 
curate job. 


A COMPROMISE EFFECTED 


There seems little doubt that in its 
broad outline, the plan of the Attorney 
General’s Committee on the subject of 
hearings will be adopted. In substance, 
it provides that the matter of adminis- 
trative hearings is to be left to the indi- 
vidual case, depending on the type of 
regulation to be adopted. 

It can therefore be seen that the con- 
flict between those trained in the school 
of the two-weeks-long trial and the in- 
experienced experimentersgwith the law 
«(in this case, backed by public opinion) 
is reaching its usual compromise. While 
the compromise has not yet taken its 
final form, it ig not too soon to predict 
that it will be a good one. The Ameri- 
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can bar has again justified its usefulness 
leading to this repult. President 
sevelt and his committee have, in 

my opinion, improved upon the bar’s 

suggestion in important particulars. 


Basic CONCLUSIONS 


The studies made by the respective 
committees of the American Bar Asso- 
ciation and the Attorney General, as 
well as my own personal experience, sug- 
gest the following basic conclusions: 


First 


Public hearings on procedural rules 
should not be mandatory, and in fact. 
should not be held except in rare in- 
stances. The matter of procedural rules 
lends itself particularly to the use 
by the administrative agencies of the 
knowledge, experience, and skill of those 
responsible lawyers who regularly ap- 
pear before them. In: formulating or 
amending its rules of procedure, an ad- 
ministrative agency will be wise to con- 
sult, confer with, and make wide use 
of committees of lawyers, both those 
working for the government and those 
representing private interests. This has 
been done for years by our courts, from 
the Supreme Court down. Who can 
better establish a procedure than those 
who must constantly make use of it? 
Unfair or arbitrary procedural rules, or 
rulings based on such rules, can be ap- 
pealed to the courts. 


Second 


In times of peace, public hearings on 
regulations of general scope should be 
held except in those rare instances where 
the history of the regulation and the 
character of business and persons regu- 
lated have shown that hearings are 
unnecessary. Hearings should be man- 
datory in all matters involving price 
control, wage control, and. where con- 
fiscation of property may result. They 
should be quasi-judicial in character ande» 
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should permit cross-examination of wit- 
nesses. In ti of peace, I am co 
vinced that the delays incident to ts 
practice are more than compensated for 
by the greater thoroughness and ac- 
curacy which result and by the feeling 
engendered in the minds of all parties 
that full opportunity has been given 
them to present and contend for their 
views and interests. : 
The attitude of the bar toward ad- 
ministrative proceedings and the caliber 
of presiding officers at such hearings is 
steadily improving. The hearings them- 
selves should be under the control of 
the presiding officer, who will soon learn 
that, if he impartially co-operates with 
the bar in making the best possible rec- 
ord, tbe bar will co-operate with him. 
For those who will not do so, the pre- 
siding officer can remember that the 
‘judge before whom an appeal will lie 
has probably been a court presiding of- 
ficer himself, and will therefore not look 
with favor upon unlimited objections, 
undue delays, or other unreasonable tac- 
tics by the lawyers in the case. Clients 


will soon learn that they are not best ` 


represented in an administrative hearing 
by the objecting, cantankerous, and 
technical lawyer. Administrative agen- 
cies are beginning to learn that a certain 
formality of procedure is as valuable to 
them as to the parties appearing before 
them. 

Nothing is more heartening in the de- 
velopment of administrative law than 
the fact that it is beginning to work. 
One of the best places to see it work is 
the well-run public hearing where the 
presiding officers, the lawyers involved, 
and the representatives of government 
and industry present have had experi- 
ence in other hearings and are prepared 
to contend and battle, if need be, but in 
an orderly manner, in accordance with 
the American spirit of fair play. 

The result is a dignified, fact-produc- 
ing, and informative hearing on which 
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sound regulation can best be based. 


The result is also a feeling of confidence ° 


on the part of each citizen that he has 
had his day in court and that his views 
have been presented for consideration. 
A good administrator will see to it that 
the citizen’s facts and views are con- 
sidered and that the citizen knows this 
through fittdings of fact or otherwise. 
Such hearings are invaluable in the 
making of general regulations and or- 
ders, and should be „held in all cases 
where fundamental property rights are 
involved. They are necessary to pre- 
serve constitutional rights and liberties. 
In time of*war, it may be necessary 
to curtail the public hearing. Speed 
may be more important than complete 
accuracy. Quick victory is more im- 
portant than extenfive argument. Per- 
haps Mr. Henderson must fix maximum 
prices or prohibit certain uses of prop- 
erty, basing his action solely on-his own 
investigations. The result may be arbi- 
trarily to destroy legitimate business in- 
vestments and to deprive those skilled 
in such business activity of the oppor- 
tunity to earn a livelihood in the field 
in which they have qualified themselves 
by a lifetime of experience and train- 
ing. War conditions may justify this, 
but in times of peace it iseunthinkable. 
The fundamental right to an impartial 
hearing, to his day in court, fought for 
by free men from the Magna Charta to 
the Marne, must not be sacrificed in the 
peace to come. Even in wartime, except 
for matters® directly and immediately 
urgent to the war effort, the democratic 
public hearing should be continued. 


Third 


Consultations and conferences with 


representatives of the parties affected 
should be held in all cases except where 
there are compelling reasons against it, 
in order to (in the words of the Attorney 
General’s Committee Report) “encour- 
age the participation of those regulated 


ntl 
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in the process of regulation.” It should 
be noted that the conference is often 
most useful prior to a public hearing, 
because it clarifies the issues and often 


i _ Shortens the hearing. 
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Fourth 
Independent investigations by the ad- 


_ ministrative agency are oft@n essentjal 


to proper regulation. However, if in- 
formation, procured from such ipvesti- 
gation is to be used as a basis for regu- 
lation, opportunity should be given in 
conierence or at hearings to all inter- 
ested parties to know what information 
is to be so used and to Supplement or 
controvert it if they .believe it to be 
inadequate or inaccurate. 


Fifth e 


By and large, experience dictates that 
administrative hearings should be quasi- 
judicial in character, for the reasons 
previously discussed. 


Sixth 


Whether hearings or conferences are 
quasi-judicial or legislative in character, 
they should be so conducted as to insure 
to all persons affected by the proposed 
regulation an opportunity to express 
their respective points of view. This is 
the essence of successful administrative 
regulation. Regardless of the form 
adopted, regulatory authorities should 
remember that they, too, are a part of 
the democratic process and that they 
protect and preserve that? process by 
giving “every man his day to be heard.” 


Seventh 
In every case, hearings should be held 


» 
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when a majority in number or amount 
{ those to be regulatg]l demand it. 


Tue Basic TEST 


The basic test is fairness. That is 
the test which should be applied by the 
courts. Was the action in question 
taken in such a manner as to insure, as 
nearly as could be done, its fairness and 
impartiality? Such fairness may. not 
require a hearing in every case, but it 
will in most. In some cases where a 
hearing is had, unfairness may still oc- 
cur. Then it becomes the task of the 
courts to enforce the constitutional 
rights of the citizen. Good administra- 
tion is that which burdens the courts 
the least. 

It will thus be seen that the position 
taken herein accepts the principle of 
the Attorney General’s Committee as 
being preferable to that of the Ameri- 
can Bar Association’s Committee on this 
subject of mandatory hearings, with the 
modification that hearings should be 
held in all doubtful cases and in all 
cases where a majority of those in num- 
bers or size of interest request it. I 
have ventured to give some conclusions 
on specific questions and methods of 
approach which seem to me to be sound 
and to be supported by the reasoning of 
both the Attorney General’s and the 
American Bar Association’s committees, 
as well as by my own experience. Great 
progress in the field. of administrative 
law has been made in the last decade. 
The average citizen may be pleased with 
the part which the President of the 
United States and the American bar 
have played in its development. 


Morris Dyane, LL.B., is a practicing lawyer with 
>- the firm of Duane, Morris & Heckscher, Philadelphia, 
and has kad wide experience in practice before ad- 


ministrative boards and commissions. 


He is author 


of The New Deal in Court (1933), and a number of 


articles for legal and other periodicals. 
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HE approach to the problem of 

basic policy conflicts in broadcast- 
ing regulation requires an examination 
not only of the fundamental economic 
and social aspects of radio broadcasting, 
but also of certain phases of its techni- 
cal development. Moreover, it is neces- 
sary to bear in mind that neither the 
broadcasting industry nor the Federal 
Communications Commission is the final 
arbiter of radio service, and that this 
power lies with the public for whose 
benefit and enjoyment radio programs 
are broadcast. It is therefore essential 
that two features be clearly understood 
from the outset: the fundamental mean- 
ing.of program service in the “public 
interest,” and the principles upon which 
the operation of American broadcasting 
is based. 

Generically, broadcasting in the pub- 

lic interest implies the following: (1) 
the existence of adequate signal service 
to make possible satisfactory listening 
to programs on the part of all segments 
of the set-owning public; (2) a suffi- 
cient diversity and quality of program 
service to satisfy listeners’ desires for 
entertainment and information; and (3) 
the maintenance of radio as a free mé- 
dium for the dissemination of news and 
the discussion of public questions. 

The first of these aspects of broad- 
_casting in the public interest relates to 
the technical facilities available for 
that purpose. New improvements and 
refinements in standard broadcasting 
service and new developments such as 
frequency modulation, television, and 
facsimile have the potentiality of in- 
creasing radio’s efficacy far beyond the 
reach of the most daring imagination. 
Technological development in radio has 
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always proceeded at a rapid pace, and 
promises to continue to do so. Conse- 
quently it js essential that the greatest 
freedom be given to business enterprise 
and economic organization so that it 
may atlapt new inventions and new serv- 
ices to improved public service in the 
best manner possible. 


Economic ORGANIZATION 


Providing program service and main- 
taining radio as a free medium for the 
dissemination of news and the discus- 
sion of public qyestions are matters 
which deal primarily with questions of 
economic organization. Almost from 
the very beginning, American broad- 
casting has been organized on the 
assumption of a privately owned and 
competitively operated system wherein 
government intervenes merely to con- 
serve the public interest. The reason 
for selecting this system of broadcasting 
was stated by Secretary Hoover at the 
Fourth Annual National Radio Con- 
ference in 1925: 


Ld 

The decision that we should not imitate 
some of our foreign colleagues with govern- 
mentally controlled broadcasting supported 
by a tax upon listeners has secured for us 
a greater variety of programs and excel- 
lence én servite free of cost to the listener. 
This decision has avoided the pitfalls of 
political, religious and social conflicts in 
the use of speech over the radio which no 
Government could solve—it has preserved 
free speech to this medium. 


The resulting system of broadcasting 
has created @ public interest and enthu- 
siasm in radio which is unparalleled? 
Its programs have been responsible for 
increasing the number of radio sets in 
use from 400,000 in 1922 to 57,000,000 
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in 1942. Today there are over 28.000,- 


le 000 radio families in this country, and 
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more than 80 per cent of these use their 
sets daily for an approximate average 
of five hours. 

Under the American system, receipts 
from the sale of time to advertisers pro- 
vide the economic support for program 
service. In 1941, broadcast advertising 
time sales amounted to more than $167, - 
000,000, as compared to $5,000,Q00 in 
1927, Of"this sum, approximately’ $50,- 
000,000 was spent ‘by stations and net- 
works for programs. In addition, direct 
expenditures by advertisers for pro- 
grams amounted to about® $45,00C,000. 

The nature of privately owned and 
competitively operated broadcasting 
_ makes it essential that a most careful 
` balance be preservéd between public 
and economic considerations. Any un- 
due impairment of the economic sta- 
bility of radio is certain to affect the 
public interest adversely. If the adver- 
tising value of the medium is seriously 
curtailed, the adverse effect is bound 
to be cumulative. Less receipts from 
advertising will mean less money avail- 
able for noncommercial sustaining pro- 
grams. Moreover, reduced program 
budgets would have to be spread over 
a larger number of sustaining programs; 
for stations, unlike newspapers, cannot 
reduce the number of hours they broad- 
cast as advertiser-sponsored programs 
decrease. The withdrawal of any sub- 
stantial number of highly popular ad- 
vertising programs also would be cértain 
of itself to decrease set use and would 
consequently further reduce the. value 
of radio as an advertising medium. 
Thus there would be initiated a vicious 


“downward spiral, the adverse results of 


which would be felt in all forms of pro- 
gram’ service. 

Moreover, it has been necessary for 
broadcasting to develop an economic as 
well as a technical structure for the pro- 
dugjon and dissemination of programs. 
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This structure is composed of various 

es of specialized aggncies—different 
y Le of stations, networks, transcrip- 
tion companies, advertising agencies, 
and the like—to perform tke functions 
involved. The orderly operation of this 
structure is as important to the public 
efficacy of radio as is adequate financial 
support. Indeed, the two are insepa- 
rable concomitants. 

The success of American broadcasting 
as a free medium for the dissemination 
of news and the discussion of public 
questions, in contrast to what can be 
achieved under government-controlled 
broadcasting abroad, is so clearly evi- 
dent today that no discussion of this 
point is necessary. 


Tue RISE oF THE AMERICAN BROAD- 
CASTING STRUCTURE 


The development of the American 
broadcasting structure has been achieved 
primarily through the exercise of indi- 
vidual business initiative and competi- 
tive action; and until recently the role 
of government has been a semi-passive 
one, which has been confined primarily 
to the allocation of technical facilities. 

The advent of broadcasting in 1920 
attracted a variety of business entre- 
preneurs, the great majority of whom 
sought to benefit but indirectly from the 
new miracle of radio. Radio set manu- 
facturers, electrical shops, and newly 
established radio shops engaged in 
broadcasting for the purpose of stimu- 
lating the sale of receiving sets. De- ` 
partment stores and other retail estab- 
lishments entered the field with the hope 
of creating consumer good will; as did 
music shops, banks, insurance compa- 
nies, theaters, garages, and a variety of 
other forms of business enterprise. 

However, the “blue sky” period of 
radio was short-lived. Rising technical 
costs, due to the need for greater power 
and improved facilities, materially in- 
creased program expense by reason of 


124. 


program competition and an increas- 
ingly sophisticated listening public, ayd 
new business costs engendered by T 
use of radio as an advertising medium + 
forced the ‘early entrepreneurs either to 
surrender their licenses and discontinue 
broadcasting or to organize their radio 
stations as separate enterprises devoted 
to the functions of providing program 
service to the public and serving as an 
advertising medium. 


Classes of stations 


By 1935 the technical and economic 
structure of American broadcasting had 
become fairly well established. Three 
principal classes of stations existed, each 
of them largely adapted to special needs. 
Clear-channel stations, usually granted 
the exclusive use of a wave length at 
night and operating at high power, pro- 
vided extensive coverage not only of 
major centers but also over wide rural 
areas. In a general way these stations 
corresponded to sectional periodicals, 
and more roughly to large metropolitan 
papers with sectional coverage. Re- 
gional stations, located in all of the 
major and many of the secondary mar- 
kets of the country, afforded program 
and advertising service for the cities in 
which they were located as well as for 
the adjoining areas economically and 
socially dependent: upon those centers. 
In a rough way, they corresponded to 
the rank and file of the daily press. 
Local stations, with limited coverage, 
performed a similar service for many 
smaller communities, while a number 
of this class located in large metropoli- 


1In 1923 nearly one-third of the radio sta- 
tions of the country were licensed to set manu- 
facturers, radio stores, or electrical shops, while 
4 per cent were operated by department stores. 
By 1932 the number of stations licensed to the 
former group had decreased by more than 
three-quarters, and the number licensed to de- 
partment stores by more than one-half. Radio 
advertising was first broadcast in the spring of 
1923. i 
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tan centers rendered specialized forms 
of service similar to that provided by a° 
neighborhood newspaper. In addition 
to unlimited-time stations of these three 
classes, there were ‘sybdivisions in the 
regional and local categories: daytime 
stations and limited or part-time sta- 
tions. These, however, constituted a 
minority, ĉand their number has been 
decreasing annually.* . 


Beso os 
Specialization i 


. 

The specialization of structure which- 
resulted from this more or less uncon- 
scious competitive process affected both 
the economit and program operations 
of stations. In 1940, 85 per cent of 
the clear-channel stations of 50 kilo- 
watt power were located in metropolitan 
districts of 250,008 population and over, 
and nearly 85 per cent of their revenues 
came from national as contrasted to 
local advertising. Nearly two-thirds of 
the unlimited-time regional stations 
were in centers of 100,000 or more popu- 
lation; practically all of them were 
affiliated with national networks, and 
over 60 per cent of their business came 
from national advertisers. In contrast, 
fewer than two-fifths of the local un- 
limited-time stations were in cities of 
100,000 and over, and more than three- 
quarters of their business came from 


j 


2 In 1940 there were 35 unlimited-time clear- 
channel stations and 4 part-time stations with 
50,000 watts power; 21 unlimited-time and 3 
part~éime clegr-channel stations with 5,000 to 
25,000 watts power; 209 unlimited-time re- 
gional stations with nighttime power ranging 
from 500 to 5,000 watts; 57 limited and day- 
time regionals and 21 part-time regionals; 216 
unlimited-time locals ranging from 100 to 250 
watts; and 11 daytime and part-time local» 
Since August 1939 these basic classes of sta- 
tions have begn subdivided into several addi- 
tional categories, but the principal divisiogs 
remain as before; the chief difference resulting 
from the subcategories having been to make 
possible increased flexibility in the station 
structure. Total stations ip operation in 1940 
numbered 765. Ae 


‘ 
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local advertisers, mainly retail estab- 
* lishments. 

‘Stations also specialized in program 
service. Clear-channel stations in im- 
portant rural araas broadcast a more- 
than-average number of programs of 
special interest to farm audiences. Re- 
gional daytime stations with satisfactory 
rural coverage followed the Same pre- 
cedure, surrendering the audience to 
the nationgl network programs of «clear- 
channel stations ig the nighttime. The 
programs of many local stations situ- 
ated in large cities were designed to 
meet the desires of special interest 
groups, especially particular racial and 
economic segments of the community. 

By 1935 national network service had 


‘ become well established and was con- 


tinually being extend@d.? National net- 
work service not only made available 
to stations throughout the country the 
program material found only in the 
principal talent centers, but also pro- 
vided a method of bringing special 
events of national interest to the listen- 
ing public from widely scattered pcints. 
In addition, the national networks pro- 
vided advertisers with a means of simul- 
taneously reaching large portions oë the 
country. Regional networks fulfilled a 
similar functitn in more restricted terri- 
tories. ‘Transcription companies made 
possible the dissemination of high- 
quality programs without the necessity 
of simultaneous broadcasting, and in 
addition afforded the advertiser the op- 
portunity of spotting his program in 
accordance with his market require- 
ments. 

It is important to keep in mind the 
fact that the aforementioned speciali- 
zation of service was the result of evo- 
lution brought about by trial and error 
applied to the problems of individual 
situations, and that neither the broad- 


3 In 1935 about 200 stations were affiliated 
with yational networks, and in 1940 network 
affij@ed stations totaled 457. 
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casting industry nor government envi- 
signed the results untiléafter they had 
b&en accomplished. 


EARLY REGULATION (1930-1935) 


The rapid growth of radio broad- 
casting between 1920 and 1927 was 
brought about by reason of economic 
factors—the desire on the part of li- 
censgees to establish stations in commu- 
nities where profits might be derived. 
This growth took place without the 
stabilizing influence of technical restric- 
tions, and resulted in such extreme in- 
terference that program service was ren- 
dered ineffective. The creation of the 
Federal Radio Commission in 1927 was 
a recognition by Congress of the neces- 
sity of bringing about an orderly engi- 
neering allocation and of reconciling 
technical requirements with economic 
potentialities and social needs. The 
Commission undertook in 1928 to re- 
allocate the broadcasting stations in 
such a manner as to permit the render- 
ing of a good program service from a 
technical standpoint. Under this re- 
allocation, classifications for service 
were established, and the number of 
stations, which at the time greatly ex- 
ceeded the channel capacity, was re- 
duced.* The allocation provided for 
greatly increased geographical separa- 
tions between stations operating on the 
same channel, and brought about a 
marked improvement in radio reception. 

On March 28, 1928, the “Davis 
Amendment” to the Radio Act of 1927 
was passed by Congress. This amend- 
ment sought by legislative mandate to 
equalize radio broadcasting transmission 
facilities among the five zones estab- 
lished by Section 2 of the Radio Act 
of 1927. Within the zones, each state 
was entitled to facilities on the basis of 
the ratio which its population bore to 


_ *Prior to the reallocation of 1928, 732 sta- 
tions were-operating. By 1929 the number 
had been reduced to 606. 
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the population of the zone. The Fed- 
eral Radio Contmission, in carrying opt 
this mandate, set up a unit quota sys- 
tem—assessed against stations on a 
basis of power and hours of operation. 

The practical results of the equaliza- 
tion theory were undesirable because it 
failed to take cognizance of the diverse 
nature of the social and economic needs 
of the different states and zones, ot of 
the fact that population patterns do 
not observe artificial political bounda- 
ries. It had a freezing effect upon ex- 
isting stations located in over-quota 
states or zones by denying them the 
right to increase their power or to ex- 
tend their hours of operation, even 
though such improvement in facilities 
would have had no adverse effect upon 
the service of other stations. It re- 
quired the denial of applications for new 
facilities in over-quota states and zones 
where no question of electrical inter- 
ference was involved, even though there 
was an economic and social need for 
such service; and it suggested the si- 
phoning of facilities from over-quota 
states and zones to under-quota states 
and zones.® Its rigid requirements did 
not permit the broadcasting structure 
to take advantage of technical devices, 
such as directional antennae, which 
would permit an increase in the number 
of facilities without increasing electrical 
interference. 

The repeal of the “Davis Amend- 
ment” was a recognition by Congress of 
the impracticability of attempting to 
meet individual problems with an in- 
flexible general rule. 

Following the reallocation of 1928, 
there occurred an elimination and con- 
solidation of sharing-time and part- 
time stations. The sharing-time sta- 
tions either’ surrendered their licenses 
or effected consolidations to bring about 
full-time operation. The limited-time 


5 See Federal Radio Commission v. Nelson 
Brothers Bond and Mortgage Co., 53 S. Ct. 627. 
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Stations sought to increase their hours 
of operation to unlimited time, and in 
many instances this process resulted in 
the gradual breaking down of the clear- 
channel allocations. Jn 1928, 40 clear 
channels were allocated; but by 1936 
the encroachments upon this group had 
been so severe that it was proposed to 
reduce thè number to 25. Economic 
pressure caused this trend because the 
position of the sharing-time, and part- 
time station was uneconomic and so- 
cially undesirable. 


Rise oF Economic REGULATORY 
@ PROBLEMS 


About 1935 a number of factors com- 
bined to place an increasing emphasis 
on economic problems of regulation. 
By then, the most desirable markets of 
the country had been fairly well pro- 
vided with facilities. Consequently, two 
courses were open to those seeking to 
establish new stations: they could be 
content with inferior facilities in a ma- 
jor market, or they could establish a 
station in some secondary market „or 
smaller community. Thus, the radio 
structure was entering into the period 
wherein it was necessary to cultivate 
both its intensive and extensive margins. 

This situation, combinetl with the ac- 
tual and potential competitive effects of 
power increases among various classes 
of stations, intensified the rivalry be- 
tween groups of stations, notably be- 
tween the clear-channel and regional 
groups.® Ín addition, intensified com- 
petition between national networks gave 

6 Following the reallocation of 1928, there 
was a gradual increase in the power allowed 
for all classes of stations until clear-channe]l 
stations were allowed to operate with a maxi- 
mum power of 50,000 watts, regional stations 
with a night ower of 1,000 watts, and local 
stations with day and night power of 250 anti 
100 watts respectively. In 1931 fifteen addi- 
tional stations were authorized to operate at 
powers of 25,000 and 50,000 watts. In 1936 


there was a demand by a*substantial gumber 
of stations for power up to 500,000 watt 
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rise to business practices which were 
later to present problems of serious con- 
sequence.’ Following 1935, the so- 
called New Deal viewpoint regarding 
monopoly and the ownership and con- 
trol of business enterprises also was in- 
jected into the picture. This gave rise 
to an increasing concern on the part of 
the Federal Communications Commis- 
sion with problems such as the business 
practices pf the broadcasting’ industry, 
the competitive .position of various 
classes of stations, and the nature of 
station ownership and control. Finally, 
the advent of television, frequency 
modulation, and facsimile faised a whole 
series of new problems, many of which 
were either directly or indirectly con- 


_ cerned with matters of economic organi- 


zation. 

This increasing interest in the eco- 
nomic problems of broadcasting resulted 
in a series of general hearings such as 
the allocation hearings of 1936 and 
1938, the general monopoly hearing 
commencing in 1938, the television hear- 
ing and the frequency modulation hear- 
ings in 1940, the multiple-ownership 
investigation and the so-called News- 
paper-Radio hearings in 1941, whereby 
the Commission .sought to establish 
basic regulatory policy regarding these 
matters. In addition, a number of cases 
involving economic issues were the sub- 
ject of Commission hearings and court 
decisions, and these too contributed to 
the development of regulatory pkiloso- 
phy with respect to the economic phases 
of broadcasting. 

T Competition between N.B.C. and C.B.S., 
especially during the period 1931-32, when 13 
„Stations shifted from one network to the other, 
“placed an increasing emphasis on exclusive 
contracts and time-option agreements. This 
problem was further accentuated by tke rise 
ef the Mutual Broadcasting System, formed in 
1934, Moreover, national non-network adver- 
tising, which entered the picture in 1929, had 
increased so rapidly that it was causing a 


partig} divergence of economic interest be- 
twn networks and their affiliated stations. 
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ALLOCATION HEaRIpcs OF 1936 
t "AND 1938 


On October 5, 1936, the Broadcast 
Division of the Federal Contmunications 
Commission held a general hearing on 
the subject of allocation improvements 
in the broadcast band. The issues, how- 
ever, were not confined to purely tech- 
nical problems. Included in the notice 
of hearing issued by the Commission 
was the statement, “The Broadcast Di- 
vision of the Commission desires to ob- 
tain the most complete information ` 
available with respect to this broad sub- 
ject of allocation, not only in its engi- 
neering but also in its corollary social 
and economic phases... .” In response 
to this notice, considerable discussion 
was devoted to the subject of economic 
and social ramifications of the broad- 
casting industry.® 


8 The question of the desirability of estab- 
lishing superpower stations was undoubtedly 
the most hotly contested issue at the October 
1936 hearings. Representatives of the clear- 
channel stations contended that no upper limit 
must be placed on station power for trans- 
mitters of their class if the clear-channel prin- 
ciple was to be maintained; and that this 
principle was essential to adequate rural and 
remote service by radio, They introduced 
evidence designed to show that 500 kw. power 
on clear-channel stations was economically 
feasible and that it would not inflict economic 
harm on other existing classes of stations, 

Representative of the regional stations 
based their opposition to 500 kw. stations on 
the fact that each class of station in the pres- 
ent allocation rendered a distinct type of 
service and that a balance must be main- 
tained between these services if the full value 
of American broadcasting was to be attained. 
They contended that the establishment of any 
large number of superpower stations would 
result in unreasonable and unfair competition, 
since it would tend to eliminate a certain num- 
ber of regional stations from networks, thus 
reducing their revenue and program service, 
would cover large areas in such a manner 
as to reduce national advertising revenues of 


‘ many regional stations, and thus would make 


broadcasting in the public interest materially 
more difficult to maintain. on a sound eco- 
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The 1936 hearings produced no con- 
clusive results, tand a hearing of a 
same general nature was .commencell, 
June 30, 1938. As a result, the Federal 
-Communications Commission concluded 
that clear-channel stations should be 
limited to 50,000 watts, on the ground 
that the general use of higher power 
would disturb the economic balance of 
the broadcasting structure and impair 
the ability of less-powered stations to 
satisfy their responsibilities as media of 
local self-expression for their communi- 
ties. A contributing factor was the 
passage of a Senate resolution, intro- 
duced by Senator Wheeler, declaring it 
to be the sense of the Senate that no 
radio broadcasting station ought to be 
allowed to operate with power in excess 
of 50,000 watts. 


CHAIN BROADCASTING INVESTIGATION 


On March 18, 1938, the Federal Com- 
munications Commission issued its Or- 
der No. 37, and purporting to act 
under the provisions of Section 303 
of the Communications Act of 1934 
as amended, wherein “the Commission 
from time to time, as public interest, 
convenience or necessity requires, shall 
—(i) Have authority to make special 
regulations applicable to radio stations 
engaged in chain broadcasting,” pro- 
posed immediately to investigate the 
whole field of network broadcasting with 
particular emphasis upon the contrac- 
tual relationships between the networks 
and their affiliated stations. 

Pursuant to this order, hearings were 
held from November 1938 to May 1939 
by a committee of three commissioners 


nomic basis. It was also contended that the 
large capital investments necessary for super- 
power stations would tend to freeze technical 
development along established lines and re- 
duce experimentation. Testimony at the June 
1938 hearings produced little new information, 
and indicated that, other than technical con- 
siderations, the rival contentions were mainly 


œ speculative in nature. 
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appointed by the Commission ex banc, 
and on June 12, 1940, this committee 
issued its report. Following the filing 
of briefs and oral arguments by the net- 
works and other interested parties di- 
rected to the committee report and draft 
regulations released previously by the 
FCC late in 1940, the Commission is- 
sued its report and order in May 1941. 
During the hearings, the committee 
heard e96 witnesses whose testimony 
filled 8,713 pages of .transcript, and a 
full and comprehensive picture of net- 
work operations was presented to the 
Commission. Witnesses appeared’ vol- 
untarily on behalf: of all the major net- 
works, as well as for regional networks 
and other interested station groups. 
As the hearing developed, the princi- 
pal contention of fhe National Broad- 
casting Company and the Columbia 
Broadcasting System was that exclu- 
sive station affiliation contracts with 
option-time provisions were essential to 
orderly network.operations.? The Mu- 
tual Broadcasting System, the latest 
venturer into the field of network op- 
erations, opposed this contention, claim- 
ing that it impaired equality of oppor- 
tunity as between the older networks 
and itself with regard to the acqui- 
sition of time on desirable stations 
already affiliated with the older net- 
works, and the opportunity of acquir- 
ing desirable station outlets for itself. 
The Mutual Broadcasting System also 
charged that the ownership of two net- 
works by the National Broadcasting 
Company worked to Mutual’s disad- 
vantage in that it prevented Mutual 


9 An exclusive station affiliation contract 
means the reciprocal obligation of the major 
network not to furnish its services to any other 
station in the eommunity, and of the station 
not to lend its facilities for the broadcastinge 
of any other major network service. Option 
time means the right of a network to have 
made available to it, upon a fixed period of 
notice, specified time in addition to that which 
is already being used by it. XX 
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e 
from securing satisfactory outlets in a 
number of major markets. 
` Attention should be called to the fact 
that the Mutual Broadcasting System 


` is organized along lines radically differ- 


ent from those of C.B.S. and N.B.C., in 
that it is a semi-co-operative organiza- 
tion. It owns no stations, has no stu- 
dios, maintains neither an “engineering 
department nor an artists’ bureau, and 
has not jtself produced any pregrams 
except foreign news broadcasts. The 
commercial programs are produced by 
the originating station or by the sponsor 
who buys time, and the sustaining pro- 
grams are selected from’ among those 
broadcast by stations associated with 
the network. 


The Commission's raling 


The Commission’s order of May 2, 
1941 made the following provisions, 
among others: (1) Stations were pro- 
hibited from entering into contractual 
relationships with a network which 
would prevent them from carrying pro- 
grams of dnother network. (2) Sta- 
tions were prohibited from entering into 
contractual relationships which pre- 
vented them from refusing network pro- 
grams which they believed to be un- 
satisfactory,*from rejecting programs 
which in their opinion were contrary to 
the public interest, and from substitut- 
ing a program of outstanding local or 
national importance for a network pro- 
gram. (3) No license would be gyanted 
to a network organization for the opera- 
tion of more than one station in a par- 
ticular area. (4) No license would be 
granted to a station affiliated with a 


network organization which maintained 


more than one network in simultaneous 
operation in substantially the same area. 
«Since N.B.C.’s Red and Blue networks 
are the only ones falling in this cate- 


‘ gory, this obviously was designed to 


bring about a divorcement.) (5) Sta- 
tion were prohibited from entering into 
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contractual relationships with a network 

rganization under which they were 
koai from fixing or altering their 
rates for other than the network's pro- 
grams. 

Rules dealing with option time and 
exclusivity were a subject of further 
discussion, and an amended order deal- 
ing with them was issued on October 
11: 1941. This contained the follow- 
ing provisions: (1) Stations were pro- 
hibited from entering into contractual 
arrangements with a network organiza- 
tion which would prevent another sta- 
tion serving substantially the same area 
from broadcasting such network pro- 
grams as have been refused by the for- 
mer station, or which would prevent 
another station serving a substantially 
different area from broadcasting pro- 
grams of the network organization. (2) 
Standard broadcasting stations were 
prohibited from entering into an affilia- 
tion contract of longer than two years’ 
duration. (3) Standard broadcasting 
stations were prohibited from entering 
into a network contract containing op- 
tion provisions for time subject to call 
on less than 56 days’ notice or-for more 
than a total of three hours within each 
of four prescribed segments of the 
broadcast day (8 a.M. to 1 p.m.; 1 P.M. 
to 6 P.M.; 6 P.M. to 11 P.M.; 11 P.M. to 
8 A.M.), and it was further prescribed 
that such options might not be exclu- 
sive as against other network organiza- 
tions. This order further provided for 
an extension until November 15, 1941 
of existing contracts between stations 
and the networks, and for extending 
from time to time the effective date of 
the provision restricting multiple own- 
ership of stations by networks in the 
same community; and it extended in- 
definitely the requirement pertaining to 
the divorcement of the N.B.C. Red and 
Blue networ, 


10 Commissioners Case and Craven dissented 
from the majority of the Commission in the 
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THE TELEVISION HEARINGS 


In 1939 the Federal Communication! 
Commission designated a committee of 
three of its members to study the vari- 
ous aspects of television and to recom- 
mend to the entire Commission a policy 
which would serve as a guide to the in- 
dustry. The committee in its first re- 
port (May 22, 1939) recognized the 


complex ramifications of the television 


problem relative to the engineering, eco- 
nomic, and sociological expectations of 
this budding industry.* It pointed out 
that rigid adoptions of standards at 
that time might “freeze” the television 
industry, thus retarding future develop- 
ment, or might result in a high rate 
of obsolescence of equipment purchased 
by the public, due to the adoption of 
higher transmission standards. Televi- 
sion, unlike sound broadcasting, requires 
a synchronization between receivers and 
transmitters. Thus, changes and im- 
provements in transmission standards 
impair or destroy the usefulness of re- 
ceiving equipment in the hands of the 
public. 

On November 22, 1939 the committee 
released its second report,’* noting that 
progress had been made and recom- 
mending that the Commission authorize 
limited commercial operation. On De- 
cember 22 the Commission tentatively 
adopted rules in accordance with these 
recommendations. A hearing was held 
on January 15, 1940 at which all parties 
interested in the proposed rules were in- 
vited to participate. As a result of these 
hearings the Commission set up two 
classes of television stations, experi- 
mental research stations and experimen- 
tal program stations, permitting the lat- 
decision. Injunction proceeding against the 
enforcement of these regulations is now in 
process of litigation. 

11 Fifth Annual Report, Federal Communi- 
cations Commission, 1939, p. 45. ` , 


12 Sixth Annual Report, Federal Communi- 
cations Commission, 1940, p. 70. 
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s 
ter to defray program costs by limited _ 
commercial sponsorship of programs be- 
ginning September 1, 1940. 

The Commission, becoming fearful 
that the sale of transmitting and re- ` 
ceiving equipment, stimulated by the 
Commission’s pronouncements, would 
retard future research and development 
in ehe art, “suspended the effective date 
of the beginning of limited commercial 
operation of television. It alsp ordered 
a further hearing on the subject, which 
commenced April 8, 1940. As a result 
of this hearing it concluded to delay the 
commercial operation of television sta- 
tions until the problem of transmission 
standards was more fully explored. A 
further hearing was held in 1941, after 
which the Commission authorized com- 
mercial television operation. 


FREQUENCY MODULATION HEARINGS 


Frequency modulation has three prin- 
cipal advantages over standard or am- 
plitude modulation, in that: (1) it dis- 
criminates against extraneous electrical 
noises and thus materially reduces’ the 
problem of static; (2) it reduces inter- 
ference between stations on the same 
charinel, with the result that the geo- 
graphical separation of stations can be 
materially reduced; and ($) it permits 
the use of wider channels and thus 
makes possible high-fidelity broadcast- 
ing. 

On March 18, 1940 hearings were 
commenced before the Federal Commu- 
nications Commission to secure informa- 
tion on the advisability of authorizing 
commercial operation of . frequency 
modulation stations. As a result of this 
hearing the Commission concluded that , 
frequency modulation had advanced to 
a stage wherg the establishment of com- 
mercial service was desirable in the pub- 
lic interest. 


THE NEWSPAPER-RADIO INVESTIGATION 
On July 23, 1941 the ‘Commissio Min- 
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' stituted an investigation and hearings 
on the question of the future ownership 
or control of radio stations by news- 
paper organizations. The early history 
of press associations in their relationship 
with radio stations was the subject of 
considerable testimony. The attitude 
of newspaper publishers toward radio 
in its early days was explored. Testi- 
mony was introduced by the Commis- 
sion in an attempt to establish that the 
ownership of radio stations by news- 
papers reduced the number of independ- 
ent news outlets and restricted diversity 
of public discussion. The newspapers, 
on the other hand, maintained with con- 
siderable supporting evidence that the 
operation of a radio station owned or 
controlled by a newspaper organization 
is conducted in a manner not substan- 
tially different from that of any other 
station. At the present writing, the pro- 
ceedings on the question of multiple 
ownership and the ownership of radio 
stations by newspapers have not been 
concluded. ' . 


JUDICIAL TREATMENT OF EcoNomMIc’ 
PROBLEMS 


Problems of economic significance 
also have been the subject of attention 
by the Federal Radio Commission and 
its successor the Federal Communica- 
tions Commission tin their decisions on 
individual applications. Judicial review 
of decisions involving these psoblems 
has outlined the extent to which eco- 
nomic questions should be considered 
by the regulatory authority in passing 
‘upon applications before it. Thus fun- 
damental Commission policy with re- 
gard to economic matters is built up, 
not only through general, hearings and 
rules such as those described previously, 
but also through the litigation of indi- 
vidual cases. 

om 1927.to 1933 the regulating 
aufhority was concerned principally 
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with bringing about an orderly system 

f allocation in orde that the service 
of broadcasting stations would be as 
free as possible from electrical interfer- 
ence. Outside of the detérmination of 
an applicant’s financial qualifications to 
construct and operate a station, little 
consideration was given to economic 
matters. If such questions did arise, 
they were usually collateral to other 
issues. 

In 1932 the issue of economic injury 
to established broadcasting services by 
the licensing of a new station in the 
same area was raised in a hearing be- 
fore the FRC.. The Commission’s de- 
cision contained a finding that the op- 
eration of the new station would not 
affect the interests and advertising reve- 
nues of the established stations to an 
extent which would bring about a cur- 
tailment of the quality or quantity of 
the service rendered to the public. 
This decision was appealed by the estab- 
lished stations. They contended that 
the Commission had misapplied the 
standard of public interest, convenience 
or necessity, by failing to consider the 
probability of economic injury. The. 
Court found that while the evidence was 
conflicting on this point, there was sub- 
stantial evidence to support the Com- 
mission’s ndings. 


The WGN case 


Two stations, one in Chicago and the 
other in Lincoln, Nebraska, operated 
simultaneously in the daytime and 
shared time at night. They proposed 
to operate simultaneously at night upon 
an experimental basis, employing a sys- 
tem of synchronization. The Federal 
Radio Commission granted their appli- 


13 Re Red Oak Corporation (FRC Docket 
No, 1678, Sept. 13, 1932). 

14 Woodmen of the World Life Insurance 
Association, et al. v. Federal Radio Commis- 
sion, et al, 62 App. D, C. 138, 65 Fed. (2d) 
484 (1933). 
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cations, which had the practical effect 


of increasing the operating hours of} 


each. Station WGN, Chicago, appealed 
on the theory that the Commission’s 
decision subjected it to an economic in- 
jury through the allocation of addi- 
tional facilities to that city and that the 
resulting increased competition among 
Chicago stations would inflict pecuniary 
loss on the established stations, incluti- 
ing WGN. The Court characterized 
this complaint as vague, problematical, 
and conjectural. It also took into con- 
sideration: the experimental nature of 
the operation, stating that it “may prove 
wholly unsuccessful and never be car- 
ried into the regular broadcasting serv- 
ice.” Following the WGN case, the 
Commission refused to consider the 
question of economic injury to estab- 
lished stations. 


The WREN case 


Whether or not the Federal Com- 
munications Commission, as a matter 
of law, should consider the question of 
economic injury was first raised in the 
WREN case. 

Station WHB, Kansas City, Missouri, 
sought a modification of license to in- 
crease jts hours of operation from day- 
time only to unlimited time. Station 
WREN, Lawrence, Kansas, claiming to 
serve the Kansas City area with radio 
programs, sought to intervene at the 
hearing on the WHB application on the 
grounds, among others, that the opera- 
tion of WHB during evening hours 
would result in active competition with 
WREN as to'listeners, advertising reve- 
nue, talent, and sponsors, and that such 
competition would reduce the quality 
and extent of the service it rendered 
to the people of Kansas City. 

Upon a denial by the Commission 
of its petition to intervene, WREN 

15 WGN, Inc. v. Federal Radio Commission, 


et al, 62 App. D. C. 385, 68 Fed. (2d) 432 
e (1933). 
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brought action in the Supreme Court 
of the District of Columbia (now Dis- 


trict Court of the United States for the 
District of Columbia) to enjoin the 


Commission from holding a hearing on 
the WHB application without permit- 
ting WREN to participate. The Com- 
mission filed a motion to dismiss on the 
grounds that if the plaintiff had such 
an interest as would entitle it to the 
relief prayed for, then if the (ommis- 
sion decided the case adversely to the 
plaintiff, it had a plain, speedy, and 
adequate remedy at law by appeal. 

The District, Court denied the injunc- 
tion and also denied the Commission’s 
motion to dismiss. From this decision 
a special appeal was allowed to the 
United States Court of Appeals for the 
District of Columbia. Before the latter 
court, the Commission urged that an 
economic interest was not one entitling 
the plaintiff to intervene in the proceed- 
ings before the Commission, and that 
the Commission’s position in respect to 
its motion to dismiss in the lower court 
was correct. The Court of Appeals held 
the lower court to be in error in over- 
ruling the Commission’s motion to dis- 
miss, and remanded the cause with in- 
structions to sustain the motion and 
dismiss the bill. The disserfting opinion 
by Mr. Justice Groner, concurred in by 
Mr. Justice Hitz, stated: 


In other words, if the effect of granting 
the new application will be to put it 
(WREN) out* of business or render it in- 
capable of continuing to perform a public 
service, it would seem to me that it cannot 
be denied it has an interest—a legal interest 
—in the subject matter of the hearing. .. . 
Granting that- those who operate broad- 
casting stations do so subject to the Com- 
mission’s pow@ of regulation, this power 


is not an unlimited power; and the Com-* 


mission’s licensees, who on the faith of the 
license have invested money and established 
a good will, thereafter undoubtedly „have 
rights which, though they may be revoked 
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in the public interest, nevertheless may not 
be arbitrarily or capriciously destroyed.1® 


The Great Western decision 


Following this decision the petitions 
for intervention based on asserted eco- 
nomic injury were uniformly denied un- 
til’ 1937, after the decision in Great 
Western Broadcasting ase, which 
stated: 


... We are by no means in agreement 
with the contention frequently urged upon 
us that evidence showing economic injury 
to an existing station through the establish- 
ment of an additional station is too vague 
and uncertain a subject # furnish proper 
grounds of contest. On the contrary, we 
think it is a necessary part of the problem 
submitted to the Commission in the appli- 
cation for broadcasfing facilities. In any 
case where it is shown that the effect of 
granting a new license will be to defeat the 
ability of the holder of the old license to 
carry on in the public interest, the applica- 
tion should be denied unless there are over- 
weening reasons of a public nature for 

_granting it, and it is obviously a stronger 
case where neither licensee will be finan- 
cially able to render adequate service. 
This, we think, is the clear intent of Section 
402 (b) (2) of the statute, which provides 
for an appeal by an aggrieved person whose 
interests are adversely affected by a deci- 
sion of the Commission granting or refusing 
an application.17 

After the Great Western decision the 
question of economic injury to existing 
stations was included as an issue in 
hearings before the Commissior. Peti- 
tions ‘for intervention alleging economic 
injury were allowed. 


The Sanders case 


This practice came to an abrupt end 
after the decision in the Sanders case. 


° 
16 Sykes et al. v. Jenny Wren Co., 64 App. 
D. C. 379, 73 Fed. (2d) 729 (1935). 
17 Great Western Broadcasting Association, 
Inc. et al. v. Federal Communications Com- 
isbn, 68 App D. C. 119, 94 Fed. (2d) 244 
(1937). : 
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Station WKBB, located at East Du- 


ç buque, Illinois, appli¢d to the Commis- 


sion for authority to move its trans- 
mitter and studios to Dubuque, Iowa, 
directly across the Mississippi River. 
The Telegraph-Herald, a Dubuque, 


Jowa newspaper, also applied for a 


construction ‘permit to erect a station 
in that city. WKBB petitioned to in- 
tervene in the hearing on the application 
of the Telegraph-Herald, alleging an in- 
sufficiency of advertising revenue to 
support an additional station in Du- 
buque, Iowa, and insufficient talent to 
furnish programs for an additional sta- 
tion; that adequate service was being 
rendered to the community by WKBB 
and there was no need for any addi- 
tional radio outlet in Dubuque; and 
that the granting of the Telegraph- 
Herald application would not serve the 
public interest, convenience or neces- 
sity. Intervention was permitted, and 
both applications were set for consoli- 
dated hearing. 

After hearing, the Commission granted 
the application of the Telegraph-Herald 
for a new station, and that of WKBB 
to move across the river. From this 
decision Sanders Brothers (WKBB) ap- 
pealed to the United States Court of 
Appeals for the District of Columbia 
under Section 402 (b) of the Communi- 
cations Act of 1934.18 That court held 
that one of the issues which the Com- 
mission should have tried was the al- 
leged economic injury to the respond- 
ent’s station by the establishment of 
an additional station, and that the Com- 
mission had erred in failing to make 
findings on that issue. It decided that 
in the absence of such findings, the 
Commission’s action in granting the 
Telegraph-Herald permit must be set 
aside as arbitrary and capricious. 

The case went to the Supreme Court 


18 Sanders Brothers Radio Station v. Fed- 
eral Communications Commission, 106 Fed. 
(2d) 321 (1941). . 
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of the United States on writ of certiorari 
to the United Stetes Court of Appeals, 
of the District of Columbja.’® 
Commission there contended that under 
the Communications Act, economic in- 
jury to a competitor is not a ground for 
refusing a broadcasting license, and 
that, since this is so, the respondent 
was not a person aggrieved or whose 
interests were adversely affected by the 
Commission’s action, within the mean- 
ing of Section 402 (b) of the act which 
authorizes appeals from the Commis- 
sion’s orders. The Court held that re- 
sulting economic injury to a rival sta- 


tion is not in and of itself, and apart. 


from consideration of public interest, 
convenience or necessity, an element 
which the Commission must weigh and 
as to which it must make findings in 
passing on an application for a broad- 
casting license. The Court stated: 


Plainly it is not the purpose of the act to 
protect a licensee against competition but 
to protect the public. Congress intended 
to leave competition in the business of 
broadcasting where it found it, to permit a 
licensee who was not interfering electrically 
with other broadcasters to survive or suc- 
cumb according to his ability to make his 
programs attractive to the public. 


The Court distinguished between the 
private effect of competition upon an 
existing station by the operation of a 
proposed station and the bearing or ef- 
fect that such competition may have 
upon the ability of the existing station 
to serve the public adequately. The 
Court further stated, 


It does not follow, that, because the licensee 
of a station cannot resist the grant of a li- 
cense to another, on the ground that the 
resulting competition may work economic 
injury to him, he has not standing to ap- 
peal from an order of the Commission 
granting the application. 


18 Federal Communications Commission v. 
Sanders Brothers Radio Station, 60 S. Ct. 693 
e (1940). 


The! 


. THE ANNALS oF THE AMERICAN ACADEMY 


Section 402 (b) (2) provides for an 
appeal to the United States Court of 
Appeals of the District of Columbia’ 
by “any other person aggrieved or 
whose interests are adversely affected 
by any decision of the Commission 
granting or refusing any such [license 
or permit] application.” 

The Combhission insisted that, as eco- 
nomic injury to the respondent was not 
a propar issue before the Commission, . 
it was impossible that Section 402 (b) 
was intended to give the respondent 
standing to appeal, since absence of 
right implies absence of remedy. The 
Court held th&t this view would de- 
prive subsection (2) of any substantial 
effect. The opinion of the Supreme 
Court, as originally delivered, contained 
the following languafe: 


Congress had some purpose in enacting Sec- 
tion 402 (b) (2). It may have been of 
opinion that one likely to be (financially) 2° 
injured by the issue of a license would be 
the only person having a sufficient interest 
to bring to the attention of the appellate 
court errors of law in the action of the 
Commission in granting a license. (In this 
appeal, while the injury to such person 
would not be the subject of a redress, that 
person might be the instrument, upon an 
appeal, of redressing an injury to the pub- 
lic service which would otherwise remain 
without remedy.) 22. It is within the power 
of Congress to confer such standing to 
prosecute an appeal. 


The ,Court upheld the conténtion of 
the Commission, maintained throughout 
this proceeding, that the act does not 
give the Commission authority to regu- 
late the business of broadcasting li- 
censees; that the Commission is given 
no supervisory control of programs, 
business management, or policy; that 
the broadcasting field is open to any- 
one provided there be an available fre- 
quency over which he can broadcast 


N 


20 Inserted in the revised opinion. 
21 Deleted from revised opinion. 


Rapio REGULATION 


without interference to others, if he 
shows his competency, the adequacy of 
‘his equipment, and financial ability to 
make good use of the assigned channel. 


(J 
IMPLICATIONS OF RADIO ECONOMIC 
REGULATION 


The Commission’s position in the 
Sanders case is difficult to rêconcile with 
its basic approach in some of the gen- 
„eral hearings. In the Sanders, case it 
disavowed any authority under the act 
to regulate the business practices or 
policies of licensees. In its order deal- 
ing with chain broadcasting, it seems 
to have essayed to regulate the con- 
tractual relationships between licensees 
and network companies in some detail. 
It has been argued that, while it is the 
function of the D&partment of Justice 
to prosecute violations of the antitrust 
acts, the Commission should not be a 
party through its licensing power to per- 
mitting monopolies to develop. How- 


ever, this begs the issue, for once this . 


step is taken, regulation of the business 
practices of broadcasting results. 

This step has most serious and far- 
reaching implications. The networks, 
with the exception of Mutual, contend 
that the enforcement of the Commis- 
sion’s regulations on this subject will 
- seriously impair their ability to carry on 
network service in an effective manner. 
As mentioned previously, the contention 
centers mainly about optioned time and 
exclusivity. Advertisers who use net- 
works are interested in ° simultaneous 
wide-area coverage. A network unable 
to guarantee the availability of time 
over such outlets as the advertiser de- 
sires, especially important outlets in key 
markets, loses its attractiveness for na- 
tional advertisers. The competition of 
networks for time on the most desirable 
outlet in a key market would tend to 
bring about confusion, uncertainty, and 


delay in clearing time, and discourage ` 
a 


tising by means of this medium: 
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It is important to remember, at this 
point, that any substantial reduction 
’in advertising volume would have the 
cumulative adverse effect noted earlier 
in this article, and would affect sustain- 
ing as well as sponsored program service. 

Exclusivity is a mutually beneficial 
arrangement. A network benefits by 
having an outlet in a particular area to 
which the public is accustomed to turn 
for its programs. From the network 
point of view, this is important because 
of the vast amount of time, effort, and 
money that is spent in popularizing its 
programs. A station benefits from ex- 
clusivity by having the assurance .that 
the network with which it is affiliated 
will furnish it with both commercial and 
sustaining programs and will not seek 
to provide such programs to a com- 
peting station because of its superior 
facilities. In fact, it is contended by 
some that abolition of exclusivity would 
cause a substantial portion of network 
business to gravitate toward the most 
powerful stations at the insistence of the 
advertiser. 

Moreover, a station has a stake in a 
particular network’s sustaining program 
service in that it is this service, com- 
bined with the network’s commercial 
programs, that enhances its popularity 
with the listening public and enables it 
to sell time to‘non-network advertisers. 
The average station therefore would pre- 
fer the assurance of a guaranteed service 
from one network as against the uncer- 
tainties of bargaining with several. A 
lack of assurance to a network of the 
availability of outlets for the building 
up of prestige and listener loyalty might 
result in the deterioration in the quality 
of its sustaining program efforts, since 
such efforts would not necessarily re- 
dound to its own benefit. 

On the other hand, the Commission 
majority has characterized these rules 
as a Magna Charta for broadcasting, in 
that their application would place sta- 
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tions in a better bargaining position with 
networks. The Commission also con-, 
tends that the application of the rules‘ 
would not deprive the public from hear- 
ing a desirable sustaining program by 
reason of the fact that the regular net- 
work outlet happened to be broadcasting 
a non-network program and for that rea- 
son rejected a particular sustaining pro- 
gram. : 

If the Commission is correct in its 
contention that its rules are desirable, 
then all is well and good. However, the 
Commission, having begun the substitu- 
tion of economic planning by centralized 
authority, has undertaken a task which 
will never be completed. On the other 
hand, if the Commission is wrong, then 
serious damage will have been. done to 
program service in the public interest— 
a program service which has no superior 
in all the world. The question there- 
fore is posed as to which method is to be 
chosen: evolutionary approach by trial 
and error, or ‘the greater rapidity and 
greater attendant dangers of general 
rules promulgated by centralized au- 
thority. 

A similar ‘problem is posed with re- 
gard to newspaper ownership or control 
of radio stations. Here the Commission 
seems to be embarking upon a course 
which may result in decisions being 
reached as to ‘whether or not applicants 
and licensees engaged in a particular 
line’ of business shall be -disqualified 
from engaging in radio broadcasting. 
Since newspaper owners have such di- 
vergent views on almost every subject 
and compete actively in the newspaper 
field, it would seem most difficult to 
promulgate any general rules or regula- 
tions which would equitably fit them 
all. Moreover, remembering the ex- 
tremely rapid rate of technological de- 
velopment, who can foretell with cer- 
tainty what the technical, economic, and 
social future of our mass communication 

» media-will be? 
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_ THE PROBLEM or Rapio Economic 
REGULATION 


Thus we are facéd with an interest- 
ing and difficult problem. 
Commission’s contention in the Senders 
case that it has no authority to regulate 
the business of broadcasting be recon- 
ciled with it§ basic approach and specific 
actions regarding some of the general 
hearings previously discussed? If it. 
cannot, and the Commission does not 
possess regulatory power over broadcast- 
ing as a business, then, for example, does 
Section 303 (i) of the Communications 
Act, providing*for the making of special 


regulations governing network broad- 


casting, give it the authority to regulate 
contractual relationships of networks 
and their affiliated sfations? Or if some 
broader implications of network-station 
contractual relations are envisioned by 
the Commission as affecting the public 
interest, then where shall the line of de- 
marcation be drawn between the “busi- 
ness of, broadcasting” per se and the 
economic phases of -broadcasting which 
are vested with a public interest? And 
if this line can be drawn, what authority 
is granted the Commission by the act in 
this respect? Is the present act clear on 
this ‘subject, or are the pcwers of the 
Commission set forth with such‘breadth 


and lack of clarity as to require more- 


specific restatement? Moreover, what 
measure of the present difficulties and 
seeming inconsistencies in radio regula- 
tion has arisen from defects in the act, 
and what measure from a desire, con- 
scious or unconscious, of the regulating 
authority to extend its powers and ac- 
tivities to the farthest bounds which a 
liberal interpretation of the act might 
permit? 

These questions cannot be answered 
in a single paper. Indeed, their solution 
would require not only a detailed, com- 
prehensive study of the yelation af the 
economic aspects of American bréwd- 


Can the ` 
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casting to its ability to provide program 
service in the public interest, but also 
a most careful evaluation of the results 
of past regulation of economic matters 
’ in the field. However, they present an 
issue which must be solved intelligently 
if the development of radio is to be 
carried forward in the futyre with the 
greatest possible benefit to i publie. 

-A warning note A 

Undoubtedly the present situation in 
radio regulation has arisen partly out 
of the desire of special group interests 
to win competitive advantage through 
government interventio, and partly 
through the desire of government to 
extend its sphere of influence. With 
regard to the contending groups within 
the radio industry, tthe following quota- 
tion is apropos: “The more widely group 
protection is extended, the less is the 
benefit to the regulated industries, and 
the larger the cost to the community as 
a whole,” ?? 

With regard to increased government 
regulation of the economic aspects of 
broadcasting, the following is equally 
apropos: 


If in pursuit of newer purposes we are 


22 Leverett 6 Lyon and Victor Abramson, 
Government and Economic Life (Washing- 
ton: Brookings Institution, 1940), p. 65. 
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to extend greatly the range of authority 
given to governmental bédies, we shall be- 
come increasingly aware that the task of 
constructing and operating the necessary 
administrative agencies involves problems 
we have not fully foreseen. As regards 
both policy and administration, there is a 
task of harmonizing new demands with the 
tested wisdom of our tradition and national 
experience. * 

Nothing is more important than to real- 
ize that as the responsibilities of govern- 
ment for the organization of economic life 
are increased, the factors which need to be 
taken into consideration, both in framing 
and in administering policy, become increas- 
ingly technical, complicated, and extensive. 
To the extent that the problems become 
more technical, it becomes correspondingly 
more difficult for governmental officials to 
be certain of the consequences of their ac- 
tions, and at the same time more important 
that they should be certain. To the degree 
that we make the responsibilities of govern- 
ment more complicated and extensive, those 
who believe in democracy will do well to 
remember that in government, quite as 
readily as in private administration, there 
can be, in Justice Cardozo’s words, “dele- 
gation running riot”; and that the “curse 
of bigness,” of which Justice Brandeis has 
written so brilliantly, can blight an indus- 
trial empire under the control of govern- 
ment as effectively as it can one under the 
management of private citizens.2% 


23 Ibid., pp. 65-66. 
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Defects and Remedies in Administrative Adjudication 
By ROLAND L. REDMOND | 


HE regulation of private rights by 

administrative agencies necessarily 
includes some degree of power to adjudi- 
cate questions concerning -the conduct 
of persons within the regulated field. 
This function is customarily associated 
with judicial action, and no aspect of 
administrative law has evoked more 
criticism, than the methods employed 
in making administrative adjudications. 
As this, paper is‘ primarily concerned 
with the process of adjudication within 
administrative agencies, I propose to 
review briefly the practices of the sev- 
eral existing agencies and to discuss the 
nature of the criticisms most commonly 
made and the remedies which have been 
proposed. I will leave to others the 
more difficult question of the extent to 
which the decisions of administrative 
agencies should be subject to judicial 
review. 

Few persons realize the number and 
the variety of administrative agencies 
now in existence, or the very different 
procedures they-employ in adjudicating 
matters in their respective fields. The 
study of administrative agencies of the 
Federal Government made by the At- 
torney General’s Committee on Admin- 
istrative Procedure revealed no fewer 
than twenty-seven governmental units 
currently exercising power to determine 
private rights and obligations. Some of 
these units had several separate func- 
tions which were discharged by bureaus 
or suborganizations. If these semi- 
independent units were included, the 
total number of administrative agencies 
would be increased to fifty-one. The 
heads or subdivisions of the regular 
executive departments of the Govern- 
ment exercise twenty-nine of these func- 
tions, and the remaining twenty-two are 
exercised by independent agencies or 


commissions. In additign, all the states - 
and’ substantially all American munici- 
palities have a number of administrative 
agencies, so that the total for the entire 
coyntry caf probably be counted only 
in terms of thousands. 


Virrep EXISTING PROCEDURE 


The procedure followed by adminis- 
trative agencies of the Federal Govern- 
ment in adjudicating matters within 
their scope iselikewise very varied. It 
ranges from a determination of a single 
head of an executive department, who 
may act with or in certain cases with- 
out a hearing as he sees fit, to formal 
hearings on notice before a board or 
commission. In the latter case, the ad- 
ministrative determination is usually 
preceded by an investigation or a. pre- 
liminary hearing. 

The general practjce of each admin- 
istrative agency seems to have been in- 
fluenced by the fact that prior to 1880 
administrative functions were consid- 
ered as directly related to the executive 
branch of the Government. Power to 
regulate certain activities was granted 
to the head of an executive department, 
and to implement these regulations he 
was sometimes authorized to adopt 
rules; but little thought was apparently 
given as to whether such rules were 
legislative ire character, although it. is 
now quite clear that they partake more 
of the legislative than the executive 
function. 

In the last sixty years, and particu- 
larly during the first World War and ° 
in the last decade, the tendency has-been 
in the other direction, and, with notable „ 
exceptions, Congress has inclined to cre- 
ate independent administrative agencies, 
usually consisting of a board or. com- 
mission of several persons, and tà en- 
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‘trust them with broad power to legis- 
late through the formulation of rules 
and regulations. ‘This difference has 
profoundly influenced the procedure of 

' these agencies in the adjudicative field 
as well as in the performance of their 
other functions. 

The numerous duties imposed upon 
the independent administrative agencies 
and the number of instances in which 
the rights of individuals might require 
adjudication make it impossible for the 
entire board or commission to sit as 
trial judges. Various expedients have 
been employed to solve this difficulty. 
In some cases a single commissioner has 
been appointed to preside at the taking 
of testimony in adversary proceedings 
subject to review by the whole commis- 
sion or by a majority of its members. 
The most general practice, however, has 
been the appointment of an individual, 
usually an employee of the administra- 
tive agency, as a trial examiner. 

This practice undoubtedly arose in 
the earlier period when the head of an 
executive department had perforce to 
delegate to subordinates the gathering 
of information on which to base admin- 
istrative action. It is frequently justi- 

` fied as analogous to the appointment of 

special mastérs by courts of equity, and 
appears to have developed without for- 
mal legislative authorization. In any 
event, the trial examiner is the generally 
accepted solution which permits admin- 
sistrative agencies to dispose of a large 
volume of adversary proceedings and 
still have time to perform their more 
important executive and legislative func- 
tions. 


° Results of use of trial examiner 


There is considerable variety among 
the different administrative agencies as 
to the weight to be given to the findings 
and conclusions of a trial examiner. 
ay dee treat such findings as an 
appell te court would treat the findings 
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of facts of a trial judge. In others, the 
trial examiner’s finding$ and conclusions 
are considered as merely advisory and 
may be entirely disregarded. In the 
latter case, trial examiners do not feel 
the same responsibility to rule on the 
admissibility of evidence, and there is 
a noticeable ‘tendency to admit all evi- 
dence which’ is offered, even when it 
appears irrelevant. This leads to volu- 
minous records which are difficult and 
expensive to review on appeal, increases 
the length of the proceeding and there- 
fore its cost, and. obscures the real 
issues. 

Another consequence of the use of 
trial examiners is to delay the entry of 
any order which might be called final 
or appealable. This may be prejudicial 
to the individuals involved, since the 
notice of hearing and the hearing itself 
may be public, and the findings and 
conclusions of the examiner may be pub- 
lished months before there is any action 
by the administrative agency that would 
give rise to a right of review. The con- 
sequences of publicity have become par- 
ticularly important as administrative 
regulation has been gradually extended 
into the domain of òrdinary business. 
The mere report that a hearing will be 
held on an alleged violation may seri- 
ously affect the reputation and the busi- 
ness of the defendant. Greater damage 
will result if the trial examiner finds the 
defendant guilty. Nevertheless, months 
may elapse before the administrative 
agency, which alone has power to make 
a final decision, will be able to review 
the trial examiner’s report and publish 
its decision. If it reverses the trial ex- 
aminer, the defendant is exonerated, but 
is left without redress for the damage 
suffered. 


Preliminary investigations 


In this connection it should also be 
noted that a number of administrative 


agencies have investigatory as well as « 
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adjudicative powers, and that even be- 
fore a trial examiner is appointed or'a 
date is fixed for hearing,«the persons 
concerned may have been summoned to 
testify under oath at either public or 
private hearings. These preliminary in- 
vestigations are usually held in private, 
even when aimed at a particular alleged 
violation. In the latter type of case 
some administrative agencies take ‘the 
position that no right to a transcript of 
the testimony exists either in the per- 
sons being investigated or in the persons 
who have been called as witnesses, be- 
cause the proceeding is supposed to be 
investigatory in character until charges 
are filed. 


CRITICISMS OF ADJUDICATIVE 
PROCEDURE 


With this cursory review of existing 
practice, let us examine the nature of 
the criticisms most commonly urged 
against the adjudicative procedure of 
administrative agencies. They may be 
summarized as follows: 


1. Investigatory power unfairly used 


The investigatory power is unfairly 
used as a preliminary to adversary pro- 
ceedings. This criticism illustrates the 
confusion which results from merging 
dissimilar functions in an administrative 
agency. The right to determine the ex- 
isting situation and the probable conse- 
quences of proposed action is essential 
to the discharge of the legislative func- 
tion of an administrative body. For 
this purpose, it should be able to initiate 
public investigations which are not ad- 
versary in character, in the same man- 
ner as committees of Congress. A dif- 
ferent type of investigatory power is 
equally necessary to discharge its regu- 
latory function, which is more analogous 
to that of a district attorney or a grand 
jury. These latter investigations should 
be private until the agency concludes 
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that sufficient evidence of a violation 
has been discovered to warrant a formal 
adversary proceeding by means of a 
public hearing on specific charges. . 

In granting investigatory powers to 
administrative agencies, Congress has 
not differentiated between these two dif- 
ferent fungtions, and there undoubtedly 
have been instances in which investiga- 
tions of the legislative type have been 
used fo collect evidence for subsequent 
adversary proceedings. As pointed out 
above, publicity has become a very ef- 
fective instrument of administrative 
regulation, bgcause of the consequences 
it may entail to private business. It 
follows that a public investigation of 
the legislative type, in which the indi- 
vidual being investjgated has no stand- 
ing as a party and is not allowed to 
present evidence or to cross-examine 
witnesses, may represent a very real 


‘abuse if it is employed as a disciplinary 


measure or as a foundation for an ad- 
versary proceeding. 
* 


2. No bill of particulars 


The current custom in adversary pro- 
ceedings of stating the charges only in 
general terms and of refusing to give a 
bill of particulars prevents the accused 
from preparing an adequate defense. It 
is usual to charge a violation either in 
the words of the statute or of a particu- . 
lar ruling or regulation, and it frequently 
happens that the defendant has little or 
no idea of the real nature of the charges 
against him. A bill of particulars is 
perhaps not so necessary in an ad- 
ministrative proceeding as in a judicial 
proceeding, because the flexibility of 
administrative practice mitigates thes 
hardship resulting from surprise. It is 
nevertheless érue that in many instances 
the administrative agency could, with 
out prejudicing its case, furnish the 
accused with a bill of particulars that 
would fully advise him of the nare o 
the charges. 
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. 3. Rules of evidence disregarded 


` It is common practice in administra- 
tive hearings to disregard not only the 
“rules of evidente applicable to court 
proceedings but even the basic prin- 
ciples which determine what testimony 
is relevant and admissible. As a result, 
records of extreme length are not wn- 
common. Evidence which is incomplete 
or partly erroneous is admitted, subject 
to correction. Hearsay evidence is 
freely admitted, and there have been 
instances where persons have been al- 
lowed to testify as to rumor or gossip. 
Finally, there have been® dramatic in- 
stances in which persons have been al- 
lowed to testify without identifying 
themselves, and in at least one instance, 
a masked witness was allowed to testify 
over the objection of the defendant. 
These radical departures from the 
rules of evidence are of course excep- 
tions, but they serve to point out the 
unfortunate tendency of certain trial 
examiners to celebrate a new-found free- 
dom by making no effort to confine the 
evidence to relevant and admissible 
testimony. The problem seems to be 
one of degree. The criticism might well 
disappear if the administrative agencies 
exercised a teasonable restraint in ad- 
mitting irrelevant or incompetent testi- 
mony. 


4. Trial examiners biased 


It is frequently charged that trial 
examiners are biased and invariably rule 
against the accused while extending 
great latitude to their fellow employees 
who appear in the role of prosecutors. 

. this in many ways is the most serious 
and the most tangible criticism. With 
rare exceptions, the trial examiner is an 

employee of the administrative agency 
who has worked on other cases with 
the very men who will present the 
charges agains{ the individual defend- 
ant. This common employment is natu- 
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rally apt to create a bias which affects 
his conduct as the offter presiding at 
the hearing and making the findings and 
conclusions which form part of his re- 
port. Moreover, the report of such a 
trial examiner is then reviewed by the 
administrative agency, and its findings 
of fact, if supported by substantial evi- 
dence, are in-many cases not subject to 
judicial review. The same bias which 
may influence the trial examiner may 
also exist on the part of the agency. In 
such a case the administrative agency, 
either directly or through its employees, 
may be said to act as prosecutor, judge, 
and jury. 


REMEDIES SUGGESTED 


Those who are dissatisfied with the 
way the administrative process has de- 
veloped have not hesitated to suggest 
remedies as well as to criticize. These 
proposed reforms may be summarized as 
follows: 


1. Judicial review 


It is said that the decisions of admin- 
istrative agencies should be subject to 
review by our regularly constituted 
courts and that this review’should ex-’ 
tend to the findings of fact as well as 
to conclusions of law. As this subject 
will be dealt with more fully by others, 
it is sufficient for the purpose of this 
paper, which is confined to a considera- 
tion of the process of adjudications 
within administrative agencies, to point 
out two serious objections to this pro- 
posal. 

In the first place, one of the principal 
reasons for the creation of administra- 
tive agencies was the fact that judicial 
procedure, however appropriate in crimi- 
nal proceedings and in the settlement 
of civil disputes, was inappropriate for 
speedy solution of the complex questions 
arising in the regulation of the relations 
of government and business. Adminis- 
trative procedure was therefore designed « 
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to be more flexible, even if this resulted 
in depriving thé defendant of some of 
the safeguards accorded him by judicial 
process. All the benefits of the flexi- 
bility of administrative procedure would 
disappear if it were to be subjected to 
a complete judicial review. 

The second principal objective of ad- 
ministrative law was to supply another 
defect in the judicial process. Our 
judges could not be expected to be ex- 
pert in or even conversant with all the 
different types of business that might be 
affected by governmental action. To 
supply this lack of expertness, it was 
felt that separate administrative agen- 
cies devoting themselves exclusively to 
one or more subjects of regulation would 
ultimately arrive at sounder decisions 
than had been reached by our regularly 
constituted courts. Complete judicial 
review would result in superimposing on 
an expert decision the conclusions of an 
admittedly inexpert group. 


2. Review by special courts 


It is proposed that administrative de- 
cisions should be subject to review by 
one or more special courts. This sug- 
gestion is not novel. In matters affect- 
ing custom duties, patents, and certain 
internal revenue taxes, equivalent bodies 
have been in existence for a number of 
years and have operated with consid- 
erable success. There is, however, seri- 
ous question as to whether special courts 
could review all matters now within the 
jurisdiction of administrative agencies. 
The wide variety of administrative func- 
tion makes it doubtful whether any 
single remedy may be appropriate in all 
cases. A controversy over the correct 
amount of duty payable upon the im- 
portation of goods, or the liability of a 
taxpayer for income, estate, or other 
taxes, is more susceptible of determina- 
tion by the judicial method than such 
questions as whether an employer has 
e been guilty of unfair practices in dealing 
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with labor, or whether a broker has 
sought to manipulate the price of a se- 
curity, or what is the fair price for bi- 
tuminous coal in various parts of the 
United States. - , : 
This suggestion also involves the seri- 
ous disadvantage of interposing between 


-the adminigtrative agency and the regu- 


larly constituted courts a further special 
appeal body. The special courts now in 
existertce have disposed of a great vol- 
ume of litigation very expeditiously, and 
comparatively few appeals from their 
decisions have been taken to the regu- 
larly constituted courts. They have 
therefore performed a most useful func- 
tion; but there is no assurance that 
this would be true in more controversial 
fields where large discretionary powers 
have been delegated and the evolution 
of administrative policy is an important 
factor. 


3. Independent trial examiners 


A third proposal is that independent 
or semi-independent trial examiners 
should preside at the taking of testi- 
mony and that their findings of fact 
should be given the same weight by 
the administrative agency as an appel- 
late court would give to the findings of 
a‘trial judge. This propdsal, or some 
variant of it, has frequently been made. 
The most extreme suggestion would cre- 
ate a body of trial examiners completely 
independent of administrative agencies 
and, to a certain degree, independent of 
the executive branch of the government. 
The appointment of trial examiners who 
would hold office for a term of years and 
who would be subject to removal only 
for cause, might create a body so out of , 
touch with current policy as to render 
ineffective the work of any administra- 
tive agency. Independent trial exam- 
iners, whose findings of fact could be set 
aside only if contrary to the weight of 
evidence, might be more,restrictive than 
complete judicial review. 


J 
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There are more moderate versions of 


* this proposal, notably that suggested by 


the Attorney General’s Committee on 
Administrative Procedure, whereby each 
* administrative agency would nominate 
the persons to be appointed as trial 
examiners, but the actual appointing 
power would be vested in g semi-inde- 
pendent Office of Federal Administra- 
tive Procedure. 

4. Combined suggestions 3 

Various combinations of the foregoing 
proposals are sometimes suggested as 
the proper remedy. A good example 
of this type of suggestior®is the Walter- 
Logan bill, which prescribes in consid- 
erable detail the procedure which must 
be followed by administrative agencies 
in the conduct of héarings, including the 
creation of intra-agency boards with 
power to review the findings and con- 
clusions of a trial examiner, and, in 
addition, subjects all decisions of ad- 
ministrative agencies to judicial review. 
Where the administrative agency con- 
sists of three or more members, an intra- 
agency board is not required, but a right 
of review is granted before the agency 
itself or any three of its members. 

The history of this bill is interesting. 
It was evolved after long discussion, by 
a special committee of the American Bar 
Association. It was ‘modified in some 

particulars before it was passed by the 
` House of Representatives. It is far 

from a consistent document, and its 
draftsmanship suggests that it resulted 
from a compromise of divergent views 
among a group who were united only in 
their dissatisfaction with current admin- 
istrative practice. The number of ad- 
ministrative agencies exempted from the 
requirements of the bi shows very 
‘clearly that the proposed reform cannot 
be considered a complete solution of the 
alleged abuses of administrative pro- 
cedure. 
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THE FUNDAMENTAL ISSUE 


` The confroversy over administrative 
procedure conceals a more fundamental 
issue. The proponents of the new ad- 
ministrative technique profess to- be- 
lieve that the-real ‘issue is the desira- 
bility of the economic reforms of the 
last decade which have been made ef- 
feetive by the administrative process. 
By this test, all those who criticize the 
present development of administrative 
law are labeled reactionaries, and the 
good faith of their arguments is called 
in question. This attitude is unfortu- 
nate, because it confuses a serious criti- 
cism of the means by which economic 
reforms have been carried out with the 
merits of the reforms themselves. 
Unless these supporters of the ad- 
ministrative process are willing to de- 
fend the thesis that the ends justify 
the means, they must answer the ques- 
tion of whether the present type of 
administrative agency does not encroach 
to a dangerous degree upon the con- 
stitutional. safeguard of the separation 
of governmental power into independ- 
ent legislative, executive, and judicial 
branches. This separation of powers 
is one of the basic features of our 
constitutional organization, and it was 
adopted because history had demon- 
strated that an unlimited executive or 
legislative power led to the destruction 
of the political liberty of the individual 
citizen. The principle of separation of 
powers has not always been strictly ob- 
served, but as far as the Federal Gov- 
ernment is concerned, the exceptions 
have been sporadic, and until recent 
years were confined to the field normally 
associated with executive action. Aside 
from the temporary powers granted dur- 
ing the first World War to various 
boards and administrators, there is no 
precedent for merging into a subdivision 
of the executive branch of the Govern- 
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ment broad legislative and judicial func- 
tions. ® : 

The speed with which the World War 
administrative agencies were able to 
cope with the economic problems arising 
out of that emergency undoubtedly sug- 
gested that similar agencies would be 
able to solve the economic problems 
created by the depression; but there is 
one vast difference between the prob- 
lems created by a war and the problems 
created by economic maladjustments. 
The first are temporary in character 
and disappear with the conclusion of 
hostilities, whereas the second require 
a permanent solution. In the face of 
war conditions it may be necessary to 
forgo a large measure of political lib- 
erty, but it is at least open to serious 
question whether a permanent surrender 
of political safeguards can be justified 
even to bring about highly desirable 
economic reforms. 

Reformers are notoriously impatient, 
and the proponents of the economic re- 
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‘forms of the last decade have relied 
upon the new type of administrative ° 


process as the only means of bringing 
about rapidly those changes in our na- 
tional economy which they felt would ° 
solve the problems created by the de- 
pression.’ They have disregarded, or at 
least minimjzed, the danger of granting 
to the execiltive branch of:the Govern- 
ment such all-inclusive power. Never- 
theless we must remember that the 
precedent, once established, may be used 
for quite different purposes. We live in 
an era of change. We must anticipate 
that many of our economic and social 
concepts will be revised, but there is 
no assurance that the powers of the 
executive, enlarged by the new type of 
administrative agency, may not be used 
just as effectively fot reactionary as for 
liberal purposes. 

The real issue, therefore, is the wis- 
dom of destroying one of the great safe- 
guards of political liberty, merely to in- 
crease the speed with which economic 
reforms may be accomplished. 


Roland L. Redmond is a member of the law firm of 
Carter, Ledyard & Milburn, New York City. He 
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The Proposed Office of Federal Administrative 
Procedure 


HE proposal for an Office of Fed- 

eral Administrative Procedure was 
Born of the conviction of the Attorney 
General’s Committee on Administrative 
Procedure that, notwithstanding its in- 
tensive study for two years of the pro- 
cedures of the “Federal administrative 
system, further’ and continuing research 
in this field was essential to the welfare 
of the agencies and of the public alike.! 
The varieties of procedure in the differ- 
ent agencies are so numerous and the 
changes in details of organization and 
of methods so frequent that the Com- 
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ment as the proposed Office of Federal 
Administrative Procedure. 
Not only was the Attorney General’s 


' Committee impressed with the need for 


mittee believed that a headquarters for. 


the correlation of the procedural expe- 
rience of all the administrative agencies 
was imperatively needed. Indeed, the 
great lack of public information was 
found to be a major’ and far-reaching 
defect of administrative law: 


Laymen and lawyers alike, accustomed to 
the traditional processes of legislation and 
adjudication, are baffled by a lack of public 
information to which they can turn when 
confronted with an administrative problem. 


In the evolution of procedure result- 
ing from their efforts to accomplish the 
legislative ends for which they have 
been created by the Congress, the agen- 
cies may continue to preceed by the 
familiar method of trial and error, often 
repeating unnecessarily the earlier ex- 
periments and mistakes of other agen- 
cies; or they may draw on the informa- 
tion to be accumulated and the studies 
to be made by such an expert establish- 

e 

1 Report of Attorney Generals Committee 
on Administrative Procedure (Washington, 
1941), Chap. VIII, p. 123. 

2 Ibid., Chap. JI, Administrative Informa- 
tion, p. 235. . 


145 


a clearing house of information con- 
cerning administrative procedure, but it 
was definitely of the opinion that an 
establishment that had for one of its 
functions the -continuous study of such 
information would discover many op- 
portunities for greater uniformity and 
simplicity in procedural matters. Not 
that any uniformity in all administra- 
tive processes is possible; on the con- 
trary, the necessity for some degree of 
dissimilarity, in the opinion of the Com- 
mittee, is inescapable. Administrative 
methods differ as widely as do the ani- 
mals in a menagerie; but to admit this 
is not to deny the possibility of classi- 
fication either of animals or of agencies 
and their procedures. The classification 
of administrative experience is an in- 
dispensable prerequisite to simplifica- 
tion and improvement. Obviously, the 
classification and integration of expe- 
rience can better be made by an expert 
body charged with a definite responsi- 
bility and having access to all the 
agencies than it can by a single agency, 
not only unfamiliar with the practice 
of other agencies, and therefore lacking 
perspective, but preoccupied with its 
own immediate problems of law enforce- 
ment. 


NEED FOR SIMPLIFICATION 


It is the inevitable tendency of all 
procedure, judicial, legislative, and ad- 
ministrative alike, to become technical, 
overrefined, and involved in a maze of 
minutiae. Constant pruning in each in- 
stance is required if the foliage is not 
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to obscure or injure the fruit. This is 
especially true fn the administrative 
field, where the growth has been ex- 
tremely rapid and where there has been 
no directing hand that may be compared 
with the power of the Supreme Court of 
the United States to control procedure 
in the trial courts through the exercise 
of the rule-making power. - 

This tendency toward complexity «in 
the administrative field is manifest even 
in the simplest matters. Perhaps no- 
where is the unnecessary chaos of Fed- 
eral administrative procedure better il- 
lustrated than by the requirements for 
admission to practice before the several 
agencies. A distinguished committee of 
the District of Columbia Bar Associa- 
tion reported in 1938 that- some thirty 
administrative agencies each regulated 
for itself admission to practice and the 
disciplining of attorneys appearing be- 
fore it? Conceding that some varia- 
tions may be desirable to meet particu- 


_Jar situations, it is inconceivable that 


some simpler method cannot be found 
to govern admission to and practice be- 
fore the agencies, not only to the great 
advantage of the members of the bar 
but also to the great relief of the agen- 
cies themselves. 

Other simple topics which suggest the 
high desirability of greater uniformity 
in administrative procedure are: the 
issuing of. subpoenas (it takes twenty- 
one pages of the report of the Attorney 
General’s Committee to enumerate the 
distinctions in the practice of the dif- 
ferent agencies in this respect *); the 
taking of depositions (there would seem 
to be no reason why the rules for the 
taking of depositions should not be the 


- same in all Federal agencies, or, indeed 


in the Federal courts as well); the form 


. of briefs and pleadings (why there 


3 Report of Committee on Administrative 
Procedure of the Bar Association of the Dis- 
trict of Columbia, Washington, 1938. 

+Op. cit. supra 1, Appendix VI, pp. 414-35. 
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should be divergence in printing speci- 
fications, size and quality of paper, form 
and style of briefs, and so forth, is not 
apparent); the question of whether an- 


swers containing only general denials ` 


serve any useful purpose; the pooling of 
reporting services to reduce the cost of 
stenographig transcripts (the Attorney 
General’s Chinmnittee notes, “The sheer 
costliness of securing a stenographic 
transcript of a record compiled in 
an administrative procgeding is shock- 
ing” 5); and the minimizing of reports 
from individual citizens and corpora- 
tions to administrative agencies (“re- 


turns and réborts to administrative 


agencies should be held within the limits 
of what is actually necessary. . . . Some- 
times there is considerable duplication 
among the agencies®. . . Consideration 
might well be given to the creation of 
a central bureau for the collection of 
necessary data”®). These topics are 
merely illustrative; many others quickly 
suggest themselves. 

Chief Justice Hughes has character- 
ized the Administrative Office of the 
United States Courts, from which came 
the inspiration for the proposed Office 
of Federal Administrative Procedure, 


‘ as “a clearing house for the examination 


of techniques and the exchange of as- 
sembled data.” ? The same characteri- 
zation would aptly apply to the pro- 
posed Office working in an even more 
complicated field. 


a 
STRUCTURE OF THE OFFICE 


The Attorney General’s Committee 
provides that the Office of Federal Ad- 
ministrative Procedure shall be com- 
posed of: a Director, to be appointed 
by the President, subject to confirma- 

5 Op. cit. supra 1, p. 126. 

8 Op. cit. supra 1, p. 126. 

7 Charles Evans Hughes, Address at Ameri- 
can Law Institute, Washingten, May 61941; 
27 Am. Bar Assn Journal 333 (June 1941). 
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tion by the Senate, and to hold office 
for seven years; an associate justice of 
the United States Court of Appeals for 
the District of Columbia, to be desig- 
nated by thé Chief Justice of that 
Court; and the Director of the Admin- 
istrative Office of the United States 
Courts; the latter two to gerve without 
compensation, and the Director te re- 
ceive a salary of $10,000. 

An agsociate justice of the United 
States Court of Appeals for the District 
of Columbia is made a member of the 
Office, first because of the desirability 
that the judicial. temperament be repre- 
sented in the Office, and second be- 
cause his Court hears more appeals from 
administrative tribunals than any other 
court in the country. The Director of 
the Administrative” Office of the United 
States Courts is made a member of the 
new Office because of his experience in 
a closely related field; the Attorney 
General’s Committee found that the ad- 
ministrative agencies have much to learn 
from the courts, e.g., in the utilization 
of pretrial conferences, just as the 
courts undoubtedly have much to learn 
from the administrative tribunals. 


SPECIFICATION OF POWERS 


The Director of the Administrative 
Office of the United States Courts is 
empowered under the supervision and 
direction of the Conference of Senior 
Circuit Judges to examine court dockets, 
to prepare statistical data and reports of 
court business, and to transmit the in- 
formation so obtained quarterly to the 
Senior Circuit Judges for their respec- 
tive circuits.° The Attorney General’s 
Committee, however, envisions for the 
new establishment far greater powers 
than are vested in the Administrative 
Office of the United States Courts. The 
Committee favors not only inquiries into 


8 Op. cit. supra 1, pp. 64-68. 


953 Stat. 1233; U. S. Code, title 28, secs. 
444-50. 
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administrative practices, but the mak- 
ing, as the result of Such inquiries, of 
recommendations looking forward to all 
possible uniformity of practice and the 
adoption of the most satisfactory pro- 
cedures.*° Specific authority is recom- 
mended to examine into the practices 
of the several agencies with respect to 
the giving out of publicity in matters 
pending before them (the abuse in this 
respect is one of the chief popular com- 
plaints against the agencies), as well as 
such matters as standards of proof, re- 
quests for findings of fact, exceptions 
to findings, oral arguments, and rehear- 
ings.+ 

The mere enunciation of these specific 
topics is an indication of the awareness 
of the advisory committee to the need 
of attention to these controversial mat- 
ters: Administrative inefficiency in pro- 
cedure, or failure adequately to protect 
the rights either of the government .or 
of the private litigant, cannot stand up 


‘under such scrutiny, despite the fact 


that no power is given to enforce the 
recommendations that may be made. It 
was noticed that notwithstanding the 
fact that the Attorney General’s Com- 
mittee had no authority to enforce its 


- recommendations, many of them were 


immediately accepted by the agencies.1? 


ALLOCATION OF POWERS 


The majority and the minority of 
the Committee, however, differ radi- 
cally as to how these powers should be 
allocated, the majority favoring the 
grant of such powers to the Director, 
and the minority being convinced that 
the conferring of such great powers on 
any one individual is unsafe and that 

10 Op. cit. supra 1, p. 194, sec. 7 (1), (2); 
p. 222, sec. 109 (c). 

11 Op. cit. supra 1, p. 194, sec. 7 (4). 

12 See testimony of Solicitor General Biddle 
in Hearings before Subcommittee of the Senate 
Judiciary Committee on S. 674, S. 675, and 
S. 918 (Washington, 1941), p.:1427. - 
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they should be exercised by the Office 
as an entity. ’ ; 

The issue becomes even more acute 
as one passes to a consideration of the 
power to investigate complaints and to 
report thereon to the complainants, to 
the Congress, and to the agencies in- 
volved.!® Of the desirability of grant- 
ing the power to investigate either gen- 
eral or specific complaints, there can be 
no doubt.* Congressional investiga- 
tions at best are sporadic, are likely to 
be partisan or at least unjudicial, and 
cover general conditions rather than 
specific complaints. Many matters of 
administrative procedure require im- 
provements which are quite beyond the 
range of judicial review as presently 
construed. The chief executive cannot 
investigate complaints as to the inde- 
pendent regulatory commissions, or they 
would no longer be independent. An 
independent investigatory body to şu- 
pervise the administrative agencies is 
obviously necessary if complaints are 
to be treated properly. But shall that 
body be one or three? 

The minority doubts the wisdom of 
entrusting all this power to one man of 
political origin, with a limited term of 
seven years. At the outset of his term 
he is likely to be responsive to presi- 
dential suggestions; as his term draws 
to a close his ,hope of reappointment 
may likewise warp his independence of 
judgment. Furthermore, most of the 
recommendations to be made to the 
agencies will involve questions of 
policy; multiplicity rather than single- 
ness of counsel seems indicated. Pass- 
ing upon complaints often involves pass- 
ing final judgment, practically without 
appeal, upon the conduct of some ad- 
ministrative official. It is no more than 
fair that a group of at least three officers 
should make the final decision. Indeed, 


13 Op. cit. supra 1, p. 194, sec. 7 (3); p. 222, 
sec. 109 (c). 
14 Op. cit. supra 12, p. 1428. 
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as the minority pointed out in a sum- 
marization of its position at the hearings 
before a subcommittee of the Senate Ju- 
diciary Committee, the Office is no 


panacea; it could be so constituted and _ ` 


so administered as to constitute a threat 
to the independence of many agencies.?® 
It is for these reasons that the minority 
favors giving power to the three men 
constituting the Office, because they are 
collectiwely as far removed as seems 
possible from either executive influence 
or bureaucratic politics. 


OBJECTIONS ANSWERED 


Objection m&y be taken to conferring 
these powers of investigating procedure, 
of making recommendations, of follow- 
ing up complaints and of reporting 
thereon, on the thrée members of the 
Office rather than the Director, on the 
ground that the associate justice of the 
Courts of Appeals and the Director of 
the Administrative Office of the United 
States Courts have other important 
duties which will prevent their func- 
tioning with respect to these matters. 

There are some answers to this objec- 
tion. In the first place, even when these 
powers are vested in the Director alone, 
he is not expected to do all the work 
himself. He is given power to appoint, 
without regard to the civil service laws, 
“an executive secretary and such at- 
torneys, investigators and experts as are 
deemed necessary,” 1° and these func- 
tionaries will doubtless do all the pre- 
liminary work, in fact, everything ex- 
cept the actual ordeal of deciding or 
the evidence for him. Secondly, the 
other two members of the Office are 
not only among the most experienced 
in matters of procedure each from his 
own particular standpoint, but as im- 
partial and di§interested as could pos- 
sibly be found in the Federal estab- 
lishments. Weighing all factors, the 


15 Op. cit. supra 12, p. 1380. ` 
16 Op. cit. supra 1, p. 193. 
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necessity for independence and for wide 
experience would seem to overcome the 
above-mentioned objection to having the 
entire Office function as a unit on these 
matters. The*Director of the Admin- 
istrative Office of the United States 
Courts has a considerable staff of his 
own, and the justice of the Court of 
Appeals has his associates on that bench 
to take over part of his work. The ob- 
jections to having these officials act in 
these matters would seem to be out- 
weighed by the security the agencies 
would have in decisions by the Office 
instead of the Director, as well as by 
the greater degree of pifblic confidence 
in the work of the larger, more impartial 
body. 

There is another vital distinction be- 
tween the majority’ and minority views 
with reference to the Director. The 
majority proposes that “the Director 
shall designate from time to time, as 
occasion requires, the administrative 
establishments of the United States 
which are agencies within the meaning 
of this Act.”17 Thus the Director, and 
the Director alone, can include or ex- 
clude agencies from the whole legislative 
plan of regulation “as occasion may 
require.” +18 This discretion, it would 
seem manifest, is too great to repose in 
an official of political origin and of 
limited: term. 


_ CONTROVERSY OVER ADJUDICATION 


There is no single power of the pro- 
posed Office that is more important than 
its duties with respect to the appoint- 
ment and removal of hearing commis- 
sioners. 

The Attorney General’s Committee 
unanimously recognized that: 


Most of the controversy gver administra- 
tive procedure has centered around formal 
adjudication. . . . It is employed . . . where 
the differences between private interests or 


1T Bb. cit. supa 1, p. 193, sec. 6 (1). 
18 Op. cit. supra 12, p. 1375. 
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between private interests and public officials 
have not been capable of solution by in- 
formal methods but have proved sufficiently 
irreconcilable to require settlement through 
formal public proceedings in which the par- 
ties have an opportunity to present their 
own and attack the others’ evidence and 
arguments before an official body with au- 
thority to decide the controversy. 

Procedure ‘at this stage must be framed 
to require that the special methods of the 
administrative process operate in such a 
way as to give convincing assurance, not 
that the deciding body is indifferent to the 
result, because it is usually charged with 
responsibility for continuous protection and 
advancement of a particular public interest 
or policy, but that its decision is not moti- 
vated by any desire to deal with the parties 
or their interest otherwise than in the man- 
ner which an objective appraisal of the facts 
and the furtherance of the public duty im- 
posed upon the agency require.?® 


_ SEGREGATION OF JUDICIAL FUNCTION 


The minority believes that this re- 
sult can be attained only by the com- 
plete separation of the judicial func- 
tion from the rest of the administrative 
agency, as in the case of the Board of 
Tax Appeals.” This arrangement was 
also recommended to Congress in 1937 
by the President on the basis of the 
report of his Committee on Administra- 
tive Management.” The basis of the 
demand for a complete segregation of 
the judicial function is the universally 
admitted need for judicial independence. 
The minority is convinced that as long 
as the administrative judges, by what- 
ever name they may be called, are sub- 
ject to any sort of control by an ad- 
ministrative agency as to appointment, 
assignments, salary, removal, or other- 
wise, their independence is inevitably 

19 Op. cit. supra 1, p. 43. 

20 Of. cit. supra 1, pp. 203-9; op. cit. supra 
12, pp. 1305-28. 

21 Report of President’s Committee on Ad- 
ministrative Management (Washington, 1937), 
pp. ili-iv, 32-33, 39-40, 41-42, 207-10, 215-19, 
222-23, 230-39. 
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illusory. The minority, as a result of 
its study of adjudication, reaches the 
same conclusion as did the President’s 
Committee on Administrative Manage- 
ment from its study of management: 


Pressures and influences properly enough 
directed toward officers responsible’ for for- 
mulating and administering policy consti- 
tute an unwholesome atmosphere in which 
to adjudicate private rights. But the mixed 
duties of the commissions render escape 
from these subversive influences impossible. 
Furthermore, the same men are obliged to 
serve both as prosecutors and as judges. 
This not only undermines judicial fair- 
ness; it weakens public confidence in that 
fairness. Commission decisions affecting 
private rights and conduct lie under the 
suspicion of being rationalizations of the 
preliminary findings which the Commission, 
in the role of prosecutor, presented to it- 
self .22 


SAFEGUARDING THE HEARING 
COMMISSIONER 


The minority, while conceding that 
complete segregation of the adjudicatory 
function may not always be feasible,” 
insists that such independence is the 
normal goal toward which Anglo-Ameri- 
can justice inevitably tends, as the only 
type of justice which can give our public 
satisfaction and confidence in the judi- 
cial process, The minority therefore 
urges that while complete segregation 
of adjudication is not practicable, the 
Office of Federal Administrative Proce- 
dure be given the strongest sort of 
powers to safeguard the administrative 
trial judge—the hearing commissioner 
—from administrative pressures within 
the agencies either at the top or from 
the prosecuting branch or from political 
pressure outside the agency, whether 
such pressure be public or private. In- 
deed, this is the expressed intention of 
the entire Committee: 

22 Report of President’s Committee on Ad- 


ministrative Management (1937), p. 40. 
23 Op. cit. supra 12, pp. 1323-26. 
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It is necessary that the evidence be heard 
and ‘the facts be reported to the agency 
head by an official who shall command pub- 
lic confidence both by his capacity to grasp 
the matter at issue and by his impartiality 
in dealing with it... . If the initial decision 
—which may dispose of the case or be the 
statement of it from which appeal may be 
taken to theg heads—can carry a hallmark 
of fairness and capacity, a great part of 
the criticisms of administrative agencies will 
have begn met.?4 

The majority and the minority differ, 
therefore, in the extent of the safe- 
guards which they think it necessary to 
throw about the hearing commissioner 
so long as he if part of an administrative 
agency with investigatory, prosecuting, | 
and regulation-making functions.” Both 
majority and minority of the Advisory 
Committee provide “for the nomination 
of hearing commissioners by the agen- 
cies, and appointment by the Office after 
it finds them to be qualified by training, 
experience, and character (and tempera- 
ment, adds the minority). Political 
tests and qualifications are not permit- 
ted; merit and efficiency are the sole 
bases of appointment (and reappoint- 
ment, adds the minority). The ma- 
jority provides a term of seven years; 
the minority one of twelve years to con- 
form to the recommendations of the 
President’s Committee on Administra- 
tive Management and the present term 
of members of the Board of Tax Ap- 
peals. It wishes the term might be dur- 
ing good behavior.?® 

The majority is silent as to reappoint- 
ment of hearing commissioners; they 
seem to take the same course as original 
appointments, i.e., on nomination of the 
agency. This would seem to be a fatal 
defect, if the real independence of the 
hearing commissioner is to be safe- 


guarded. Thé minority provides for his «= 


24 Op. cit. supra 1, pp. 43-44. 

25 Op. cit. supra 1, pp. 193-94, sec. Szi; pp. 
221-23, sec. 109. 

28 OP. cit. supra 12, pp. 1396-97. 
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reappointment “without the recom- 
mendation or intercession of the agency 
concerned, in, all cases where hearing 
commissioners have rendered creditable 
* service.” Š 

The salary range of the majority is 
$8,500 for chief hearing commissioner, 
_ $7,500 for a hearing commissioner, $5,- 
000 in uncomplicated cases; the pmi- 
nority’s range is $9,000 to $3,600, with 
a provision, while permitting all salaries 
in the sarfie class to be altered, prohibit- 
ing changing individual salaries during 
the hearing commissioner’s term. ‘The 
minority does not provide for a chief 
hearing commissioner, bit it does put 
the head of an agency, or one or more 
members of the agency who hear cases, 
-‘on the same footing as a hearing com- 
missioner; all who preside at hearings 
are therefore of the same rank. Even 
more important, their functions are de- 
clared to be judicial, and their “conduct 
shall be governed by the accepted can- 
ons of judicial ethics.” 

The steadying power of these provi- 
sions cannot be overestimated. Even 
though the hearing commissioner may 
not wear a judicial robe, he has a statu- 
tory reminder that he is acting as a 
judge and that he is bound by the same 
canons of judicial ethics that control 
all judges. Moreover, “as a matter of 
policy and general practice, presiding 
officers shall render decisions in the 
cases they have heard.” These helpful 
provisions do not appear in the majority 
bill. E 

Both majority and minority place 
elaborate `safeguards, which are sub- 
stantially the same, around removal 
proceedings-against hearing commission- 
ers. If an agency advises and the Di- 
rector or the Office certifies a lack of 
official business or insuffitiency of ap- 
proprřations, a hearing commissioner 
may be removed; but in that event he 
shall þe placed on the eligible list for 
reappointment for the rest of his term 
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according to the majority, or for an 
indefinite time according to the mi- 
nority, and no new appointment of 
hearing commissioners shall be made to 
the agency in question while his name 
is on the list. On charges against him, 
the hearing commissioner is entitled to 
a hearing before the three members of 
the Office, or, if.it so directs, before a 
trial board consisting of the Director 
and ten other individuals designated by 
the Office. Findings of fact based on 
the record shall accompany the decision, 
which shall be not subject to review. 
The minority particularizes further that 
the charges of the agency shall be for. 
malfeasance, negligence, or inefficiency, 


‘and: that the Attorney General may file 


charges after investigation ‘on the com- 
plaint of any person other than the 
agency. p 

Chief Justice Groner, reviewing the 
difficulties attendant upon securing the 
separation of judicial functions from ad- 
ministrative activities and upon obtain- 
ing an adequate judicial review of ad- 
ministrative determinations, has this 
to say of both majority and minority 
plans: 


In these restricted and difficult circum- 
stances, I recommend the greatest possible 
independence for the new office of hearing 
commissioner, for without it the present 
evil continues and the attempted remedy is 
in vain. As I have pointed out, this com- 
plete independence is not accomplished by 
either plan. In large measure, it may be 
attained by providing that the new official 
be appointed by the proposed Office of Ad- 
ministrative Procedure wholly on its own 
responsibility, receive his salary from it and 
not from the agency’s funds, be answerable 
to it alone, and be assigned by the Office to 
the hearing of cases as the needs of the 
agencies require.?7 


THE Root DIFFERENCE 


The root of the differences between 
the majority and the minority, including 
27 Op. cit. supra 1, p. 250. 
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Chief Justice Groner, lies in the belief 
of the majority*that the administrative 
trial judge (the hearing commissioner) 
may be to some degree indebted to or 
associated with the agency -whose con- 
troversies he is hearing and deciding, 
and still be independent; or if not inde- 
pendent, that a degree of dependence 
short of direct domination is necessary 
to the effective working of what is 
termed the administrative process; and 
finally, that, if these arguments fail, ex- 
pense alone would prohibit the segrega- 
tion of the judicial functions in admin- 
istrative agencies. 

The minority insists on complete judi- 
cial independence as the ideal and in- 
evitable goal of justice; it asserts that 
an almost independent judge is not an 
independent judge at all; that a true 
judge must not only be independent but 
appear to be independent; it maintains 
that the segregation of judicial functions 
would not entail great additional ex- 
pense, but that if it did, it would be 
money wisely invested, for a judge must 
not only be just but he must seem to be 
just. The minority concedes that the 
functioning of the Office of Federal Ad- 
ministrative Procedure in respect to the 
hearing commissioners is a makeshift 
and compromise. If segregation be un- 
obtainable, it desires to make the make- 
shift as strong as possible, hoping that 
its success in compiling information, 
in studying procedure, in making rec- 
ommendations for efficiency and uni- 
formity, in investigating complaints and 
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reporting thereon, may indirectly elimi- 
nate much of the existing criticism as 
to procedure and methods. Certainly, 
the plan, if it does not attain perfection, 
marks a great step forward from the: 
present practice of obviously dependent 
trial examiners and review attorneys. 


e 
e PROPOSED OFFICE WELCOMED 


Despite manifest limitations, the pro- 
posed establishment has met with as 
great acclaim as the Administrative Of- 
fice of the United States Courts. That 
institution, though first broached under 
the unfortunate designation of “proctor” 
and though involved in a series of meas- 
ures that included the President’s plan 
to enlarge the Supreme Court, was 
strongly favored by the bar of the coun- 
try, which simultaneously, however, re- 
jected all the other proposals of the 
President.” Similarly, in the lengthy 
hearings before the subcommittee of the 
Senate Judiciary Committee there was 
scarcely a dissenting voice to the chorus 
of praise of the proposed Office.2® The 
need of a business administration in the 
administrative agencies was apparent 
alike to the agencies, the bar, and the- 
public. 

28 The proposal for a “proctor” was favored 
by 39,990 lawyers, opposed by 28,341; whereas 
the proposal to enlarge the Supreme Court was 
favored by 18,533, opposed by 51,156. 23 A. 
B. A. J. 385, 387 (May 1937). 

29 The sole doubt seems to have come from 


the Bituminous Coal Commission, Op. cit. 
supra 12, p. 782. 
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Declaratory Rulings by Federal Agencies 


By WALTER GELLHORN * 


FEW monfghs after the termination 

of World War I, Henry and Edsel 
Ford,. who then owned only 5844 per 
cent of the stock of the Ford Motor 
Company, engaged the sefvices of a 
trust company to purchase for them the 
remaining 41% per cent. James Cou- 
zens, whe subsequently served for fif- 
teen years in Cofigress as United States 
Senator from Michigan, at that time was 
the largest minority stockholder in the 
Ford Company. 

Before the sale of the Senator’ s shares 
to a Ford-controlled corporation was 
consummated, an attorney for the trust 
company conferred aith officials in the 
Treasury Department regarding the tax 
consequences of the sale. The only dis- 
puted tax problem involved the value 
of the Senator’s shares on March 1, 
1913; and in a letter addressed to Dan- 
iel Roper, then Commissioner of In- 
ternal Revenue, this attorney stated 
that “the purchase cannot be effected 


unless it is possible first to ascertain 


the judgment of the Bureau of Internal 
Revenue as to the value of the stock 

[on that date].” Three weeks 
later, following an investigation by an 
Acting Deputy Commissioner and four 
assistants, Commissioner Roper an- 
swered the attorney’s letter and stated 
that the Bureau was “. . . disposed to 
regard $9,489.34 as the fair valuation 
of [each share of] the stock on March 
Ist, 1913... .” 

The trust company thereafter pro- 
ceeded with negotiations, and the sale 
occurred in September 1919. Senator 
Couzens received approximately $30,- 
000,000 as the price far. his shares. 
Using as a basis the valuation suggested 


* The author is indebted to Mr, Frank C. 
Newman for assistance in the preparation of 
this article. 


in Commissioner Roper’s letter, the 
Senator’ included in his income tax re- 
turn for the year 1919 a sum amounting 
to more than $8,000,000 as the profit 
derived from the sale, After some 
minor adjustments, the appropriate in- 
come tax was paid. 


For LACK or DECLARATORY JUDGMENT 


The denouement to this tale of com- 
mendable business foresight must indeed 
have come as a “surprise ending” to the 
parties concerned? Five and a half 
years after the sale of stock had been 
completed, Senator Couzens was advised 
by Commissioner Blair, one of Daniel 
Roper’s Republican successors, that an- 
other investigation would be made to 
determine the accuracy of the former 
computation. Six months later, in Sep- 
tember 1925, the investigators con- 
cluded that the March 1, 1913 value 
of each share formerly owned by the 
Senator was only $3,547.84, not $9,- 
489.34 as had been held in 1919; ac- 
cordingly, an additional tax of nearly 
nine and one-half million dollars was 
assessed against Couzens. Ultimately, 
after what must have been very costly 
litigation, Senator Couzens succeeded 
in his efforts to have the additional 
assessment set aside. It was neverthe- 
less held that a determination made by 
one Commissioner of Internal Revenue 
did not bind his successors in office.? 

If Senator Couzens’ case stood alone, 
we might dismiss it merely as an ex- 
pensive annoyance to a very wealthy 


1 But the parties apparently had realized 
that a change in the tax was conceivable. 
Senator Couzens asserted that Ford had agreed 
to pay “the additional tax if there should be 
any.” See James Couzens v. Commissioner of 
Internal Revenue (1928) 11 BTA 1040, 1087. 

2James Couzens v. Commissioner of In- 
ternal Revenue (1928) 11 BTA 1040. 
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actions which might never have been 
undertaken, or might have been under- 
taken on different terms, if their precise 
governmental consequences. could have 
been known in advance. It suggests, 
too, the probability that in many cir- 
cumstances the potential parties to le- 
gitimate business transactions may 
choose not to proceed at all, rather than 
incur the risk of unanticipated rulings 
at a later date.* 


UTILITY or DECLARATORY JUDGMENT 


Professor Edwin M. Borchard for 
years waged an effective, and at last 
successful, fight to bring’into our judi- 
cial system the device of the declaratory 
judgment, so that parties to a contro- 
versy might secure a judicial deter- 
mination of their rights without the 
necessity of first exposing themselves 
to possible liabilities.’ 

The utility of the declaratory judg- 
ment is well exemplified -by the fact 
situation disclosed in the familiar case 


8 Cf. In the Matter of Tierney Mining Co. 
(Bit. Coal Div., Dept. of the Interior, 1941) 
Docket No. 1537—FD, digested in 2 Pike and 
Fischer, Administrative Law, Decision Note 
#117 (Defense that a district board had ad- 
vised the alleged violator of the Bituminous 
Coal Code to continue the practices charged 
as a violation until a determination as to their 
validity had been made, held: not sufficient). 

4Cf. John P. Wenchel, address before the 
Luncheon Club of the Bar Association of 
Baltimore,. Maryland, March 24, 1938, quoted 
in “Declaratory Rulings on Tax Liability” 
(1939) 6 U. S. Law Week 524. 

5 See Edwin M. Borchard, “The Declaratory 
Judgment, A Needed Procedural Reform” 
(1918) 28 Yale L. J. 1,105; “Judicial Relief 
from Peril and Insecurity” (1932) 45 Harv. 
L. Rev. 793, 806; “The Constitutionality of 
Declaratory Judgments” (1931) 31 Col. L. 
Rev. 561. Cf. Declaratory Judgments (2d 
ed.), Cleveland: Banks-Baldwin Law Pub. 
Co., 1941. 


down .this building, since it had 
obsolete, and to replace it with 
ernized strygture more approp 
the. Association’s needs. Cou 
the Association were of the opir 
the consent of the lessor was nc 
sary; but Willing, ong of the 
stated that he had been advise 
contrary by his attorneys. The 
tion instituted proceedings (“. 
to be in the nf&ture of a bill tc 
a cloud upon title”) against Wil 
others in a state court of Illino 
defendants secured a removal 
cause to a Federal “district cor 
certiorari, the United States . 
Court held that motions to ren 
cause to the state court shou 
been granted. Mr. Justice I 
speaking for the majority, decla 
the plaintiff was merely seekir 
claratory judgment and that “ 
that relief is beyond the pov 
ferred upon the Federal judiciar: 
Justice Stone, concurring, stated 
suffices to say that the suit is 
not one within the equity jur 
conferred by §§ 24, 28, of the 
Code.” 

Within the framework of cony 


procedures, the Association h 


two choices: it could entirely 
the plans for*improving the Au 
property, because of uncertair 
cerning its contractual obligat 
it could proceed with the buildi 
ect—at the risk of staggering 1] 
if its legal advice were later p: 
be mistaken. oe 

In such a ‘situation the dec 


6 Willing v. ‘Chicago Auditoriu 
(1928) 277 U., S. 274. Cf. AEtna 
surance Co. of Hartford, Cenn. v. 
(1937) 300 U. S. 227. 
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judgment appears as a boon to the puz- 
zled entrepreneur. The dispute has 
ripened. Each party contends for a de- 
sired result. The documentary basis of 

“the parties’ re&pective obligations is 
clearly established, as are the facts of 
the particular controversy. At this 
point, the declaratory judgngent proce- 
dure permits a binding determination 
of the legal position, without forcing 
either party to move at his peril irt order 
to create a justicigble controversy. The 
judgment which declares the parties’ 
rights is as binding between them as 
would be a redressive judgment. It set- 
tles their dispute as effectually as though 
there had been an award of damages— 
but it has the great virtue of being ob- 
tainable before any damages have been 
inflicted. 


ADMINISTRATIVE DETERMINATION 


There is a clear need for a com- 
parable device within the administrative 
process, which in many of its branches 
is even more dynamic and more compre- 
hensive, and’ therefore a source of even 
more uncertainty, than the law of the 
judicial process. Indeed, especially dur- 
ing the emergency of the present, it is 
perhaps not an exaggeration. to say that 
the more significantly important deter- 
minations are made administratively 
rather than judicially. In so far as legal 
uncertainties needlessly obstruct the ef- 
fectuation of business plans, they create 
dangers which ought not to be tolerated 
in times when action must supplant in- 
decision. The present discussion will 
seek to isolate the situations in which 
the declaratory ruling—the administra- 
ive counterpart of the declaratory judg- 
ment—may be a practicable solvent of 
doubts. 1 

= At the outset, be it noted, our prob- 
Jem arises only in connection with situa- 
tions in which statutes create admin- 
istrativély controlled sanctions against 
defined misconduct. We are not now 
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concerned with administrative rule- 
making, having prospective and gen- 
eralized application; nor are we con- 
cerned with the situations in which one 
who desires to act must first obtain ad- 
ministrative consent, as, for example, is 
true under various licensing statutes.” 
Our concern is with the difficulties of 
one who, desirous of acting in a certain 
manner, wishes first to obtain a binding 
administrative determination as to the 
consequences of his proposed actions— 
that is, a determination as to whether 
his intended conduct might expose him 
to sanctions. 


EXAMPLES OF DECLARATORY RULING 


Today the possibility of securing such 
an administrative determination is lim- 
ited by absence of statutory authoriza- 
tion or by administrative disinclination, 
or by both. The declaratory ruling has 
few contemporary examples in Federal 
agencies. Persons intending to con- 
struct a water-power project may pro- 
ceed without fear of later penalties if, 
upon their petition, the Federal Power 
Commission determines that they are 
not subject to the provisions of the Fed- 
eral Power Act. A somewhat similar , 
exemption is contemplated by Section 3 
of the Public Utility Holding Company 
Act, and numerous other statutes.” The 


© TE.g., a holding company may not proceed 
with certain types of financial transactions un- 
less permission has been granted by the Securi- 
ties and Exchange Commission. See Sen. Doc. 
No. 10, 77th Cong., Ist Sess. (1941) (Part 13) 
4. And cf. (1938) 52 Stat. 822, (1940) 15 
U. S. C. § 717 b (The Natural Gas Act). 

8 See Sen. Doc. No. 10, 77th Cong., 1st 
Sess. (1941) (Part 12) 6. 

9 See (1935) 48 Stat. 810. Cf. Section 
205(d) of the Emergency Price Control Act 
of 1942, Public Law 421, 77th Cong, 2d 
Sess., Chap. 26, Jan. 30, 1942, which provides 
that persons shall not be held liable for acts 
done in good faith pursuant to administrative 
regulations and orders, even when such regula- 
tions and orders have been modified or re- 
scinded. See W. W. Cook, “Certainty in the 
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Bureau of Internal Revenue has, since 
the Revenue Ac? of 1938, had authority 
to negotiate “closing agreements” with 
taxpayers, so that future income, estate, 
or gift tax liabilities may be conclusively 
established without fear of, later un- 
settlement, as in the Couzens case; and 
this type of declaratory ruling in a 
particularly complicated area of law has 
Seemingly produced satisfactory -re- 
sults. Beyond these scattered in- 
stances, one does not find the declara- 
tory ruling in well-established operation 
within the Federal administrative proc- 
ess, 

Of course it is possible in many other 
agencies—for instance, the Bureau of 
Customs,“ the Department of Agri- 
culture,” the Alcohol Tax Unit of the 
Bureau of Internal Revenue, the Se- 
curities and Exchange Commission,** 
the Office of Price Administration," and 


Construction of the Law” (1935) 21 A. B. 
A. J. 19, 

10 See Randolph E. Paul and Jacob Mertens, 
Jr. The Law of Federal Income Taxation 
(Chicago: Callaghan & Co., 1934), 1938 Cum. 
Supp., 135; Stanley Surrey, “Some Suggested 
Topics in the Field of Tax Administration” 
(1940) 25 Wash. U. L. Q. 399; Roger Traynor 
and Stanley Surrey, “New Roads Toward the 
, Settlement of Federal Income, Estate, and Gift 
Tax Controversies” (1940) 7 Law end Con- 
temp. Prob. 336; John P. Wenchel, “The 
Treasury’s New Powers as to Closing Agree- 
ments” (1938) 16 Tax Mag. 651; John P. 
Wenchel, “What is Going on in the Chief 
Counsel’s Office” (1939) 25 A. B. A. J. 761. 
And cf. John Maguire and Philip Zimet, “Hob- 
son’s Choice in Federal Taxation” (1935) 48 
Harv. L. Rev. 1281; Roger Traynor, “Declara- 
tory Rulings” (1938) 16 Tax Mag. 195. 

11 See Sen. Doc. No. 10, 77th Cong., lst 
Sess. (1941) (Part 14) 69. 

12 See Sen. Doc. No. 186, 76th Cong., 3d 
Sess. (1940) (Part 11) 9. 

13 See ibid. (Part 5) 11. 

14 Cf. In the Matter of United States Foil 
Co. (S.E.C., 1941) Investment Company Act 
Release No. 110. Abridged report appears in 
2 Pike and Fischer, Administrative Law (1941) 
48 i. 32-1, 

15 One of the most important functions of 
the regional offices of the OPA has been to 
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the Post Office Department **—to ob- 
tain advisory rulings as guides for fu- 
ture conduct. But advisory rulings 
carry with them a warning, implicit or 


explicit, that the agen¢y is not bound ° 


by the opinion it has rendered. While 
in actuality an agency will rarely pro- 
ceed againgt one who has in good faith 
relied upon an advisory ruling, it is not 
foreclosed from doing so. 


. 
Is DECLARATORY RULING FEASIBLE? 


e 

Is it practicable to broaden the ad- 
ministrative areas in which one may 
guard against the perils of unanticipated 
sanctions? ° 

At least where the only possible dis- 
pute relates to an issue of past fact (as 
in the Couzens case, where the sole 
question was the alue of property on 
an earlier date), the declaratory ruling 
is a thoroughly feasible means of set- 
tling the issue once and for all. The 
relevant evidence is as likely to be 
available when the declaratory ruling is 
sought as at some later time. Whatever 


- machinery would be available to try the 


issues of past fact in the event of con- 
troversy after the parties had changed 
their positions, is available as well be- 
fore the parties have actually moved.*” 


advise prospective buyers and sellers with re- 
spect to the various price schedules that have 
been established. 

16 See Sen. Doc. No. 186, 76th Cong., 3d 
Sess. (1940) (Part 12) 38. 

17 The adjudicatory procedures, whether 
formal or informal, that precede a declaratory 
ruling must, of course, be substantially the 
same as those which would precede a binding 
final order, issued efter events had occurred, 
in a similar case. For example, if the usual 
procedure followed by the Bureau of Customs 
prior to the exclusion from entry of meats al- 
legedly unfit for human consumption is to 
refer the probfem to the Bureau of Animal 
Industry, declaratory rulings with respect to 
such meats should be preceded by a similar 
reference; and authority to promulgate a rul- 
ing should not be delegates] to some minor 
customs official, Cf. Sen. Doc. No. 10, 77th 
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Where the doubtful issue is one of 
* Jaw rather than fact (involving the ex- 
ercise of discretionary authority by ad- 
ministrative officials, or calling for an 
‘ administrative interpretation of a stat- 
_ ute or regulation), the justification for 
declaratory rulings is not so instantly 
clear. It is arguable that later develop- 
ments may show the declaratory ruling 
to have been erroneous. If, neverthe- 
less, the ruling be given bindingeeffect, 
the agency will be unable to correct its 
mistake; and as a, consequence there 
may be lack of uniformity in applying 
the law to affected parties. This objec- 
tion against declaratory railings is not, 
however, a valid one, for it might be 
made with equal justice against any 
other adjudicatory process which has 
dispositive effect. Any decision of a 
disputed question of law may ultimately 
appear to have been marked by error, 
as is abundantly demonstrated by the 
frequency of self-reversals by our estab- 
lished courts. A final order of an ad- 
ministrative body, that is, a decision 
based upon actual rather than merely 
projected conduct, may reflect an er- 
roneous judgment as well as may a de- 
claratory ruling. 


DIFFICULTIES IN DECLARATORY RULING 


Nonetheless, there are substantial dif- 
ficulties in the path of the declaratory 
ruling. It has been suggested, for ex- 
ample, that rulings might be requested 
concerning situations in which there was 
no reasonable certainty that the parties 
would actually proceed with the trans- 
actions they had outlined, even assum- 
ing a favorable ruling. If this were to 
occur, the volume of administrative liti- 
“gation might so drastically expand as 
to burden unduly the facilities of many 

=æ agencies.® In this conne@tion, it may 


Cong., Ist Sess. (1941) (Part 14) 49; ibid. 
(Part 9) 32. 

18 Cf, James Couzens v. Commissioner of 
Internal Revenue (1928) 11 BTA 1040, 1046. 
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be well to emphasize that the considera- 
tion and preparation df a declaratory 
ruling presyppose the same effort and 
deliberation as now attend the decision 
of a formally adjudicated controversy. 
Hence, if trivial matters were presented 
for advance ruling, or if a succession of 
rulings on slightly altered facts were 
sought by persons who were trying to 
reach the outermost edge of legality, an 
agency might find itself unable, because 
of abuse of the declaratory ruling proc- 
ess, to keep abreast of its more impor- 
tant duties. 

While it is thus obvious that declara- 
tory rulings should be reserved for cases 
which reflect a real need for administra- 
tive guidance, it is even more obvious 
that they are appropriate only when the 
fact situations to which they relate can 
be described accurately and unequivo- 
cally. The task of advance determina- 
tion involves wasted effort if the ap- 
plication of the determination is itself 
uncertain and is therefore a possible 
subject of future controversy. j 

A single agency, the Federal Trade 
Commission, furnishes examples of ap- 
propriate and inappropriate occasions 
for the declaratory rulings. The FTC 
has authority to proceed against one 
who falsely advertises his product’s mer- 
its2® Advertising campaigns are costly. 
Administrative orders to cease and de- 
sist from publishing advertisements 
which, after their appearance, have been 
found to be false and misleading are 
more costly still, in terms of lost prestige 
and good will. Is it not entirely feasible 
to permit submission of advertising copy 
to the FTC in advance of publication, 
for a declaratory ruling as to its pro- 
priety? 2° Advertising copy can be as 


19 (1938) 52 Stat. 114, (1940) 15 U. S. C. 
§ 53. 

20 Note that no suggestion is made that ad- 
vertising must be submitted in advance of 
publication. Such a requirement would be 
unduly burdensome both to advertisers and 
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easily examined as can advertising in 
print. The préducts to which the ad- 
vertising relates can as readily be ex- 
amined now as later. If the proposed 
copy is approved, the only question 
which might subsequently arise is 
whether the published advertisement 
was the same as the one submitted for 
ruling. The decision of such a question 
could scarcely prove burdensome.”* . 
The same agency has, however, an- 
other branch of jurisdiction in which 
the declaratory ruling would very pos- 
sibly be unhelpful. The Federal Trade 
Commission has power to proceed 
against those who employ “unfair meth- 
ods of competition” in interstate com- 
merce.” Here, the business practices 
involved may acquire significance from 
intangibles, from nuances which cannot 
be reduced to exact description in ad- 
vance of their appearance. The pro- 
priety of a course of conduct may, in 
short, be determined by its context 
rather than either by an abstractly 
stated principle or by a precise formula. 
It follows, then, that the question 


to the -administrative agency. There is no 
apparent need for prepublication clearance of 
all material. What is needed is merely an op- 
portunity for the advertisers to obtain an 
administrative expression in the doubtful cases. 

21 Other agencies administer statutes ap- 
plicable to persons who have a particular 
status—employers, employees, producers, con- 
sumers, packers, brokers, and so on. Facts 
which create status, that is, which place an 
individual in one category or in another, are 
usually available before persons proceed with 
intended conduct. Where one may be exposed 
to penaltiés for action or nonaction if his 
guess as to his status is erroneous, an advance 
determination of status is important. In this 
situation, too, declaratory rulings appear to 
be both desirable and feasible. Cf. In re Utah 
Copper Company et al, CCH RR Unemploy- 
ment Ins. Serv. (1942) Par. 9173 (RR Retire- 
ment Bd., 1940); and cf. Matter of Electrolux 
Corporation, 286 NY 390, 397 (1941). 

22 See 38 Stat, 719 (1914), as amended by 
43 Stat. 939 (1925), as amended by 52 Stat. 
111 (1938), as amended by 52 Stat. 1028 
(1938), 15 U. S. C. § 845 (1940), 
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whether this or that proposed business 
method is or is not an unfair method e 
of competition is unsusceptible of ad- 
vance determination by a declaratory 
ruling. Too much may turn on what: 
happens later to permit an advance rul- 
ing to be meaningful. 


Proposals or ATTORNEY GENERAL’s 
CoMMITTEE 


The Attorney General’s Committee on 
Administrative Procedure, réporting in 
the winter of 1941, 28°caw the need for 
declaratory rulings, but it saw also the 
difficulties which might be created by 
their unrestxicted utilization. ` Accord- 
ingly, in a draft bill which it presented 
for Congressional consideration,?* the 
Committee proposed (Sec. 401) that 
each adjudicatoryeagency should have 


power to issue declaratory rulings concern- 
ing rights, status, and other legal relations 
arising under the statute or the several stat- 
utes committed to its administration or 
arising under its regulations, in order to 
terminate a controversy or remove an un- 
certainty... .” 


A declaratory ruling so issued, it was 
further proposed (Sec. 402), should 
“have the same force and effect, and 


- be binding in the same manner, as a 


final order or other determination” of 
the agency which issued it.? 


23 Final Report, Atty. Gen.’s Comm. on 
Adm. Proc. (1941), Sen. Doc. No. 8, 77th 
Cong., 1st Sess, 

24 The bill has been introduced and is now 
before Congress as S. 675, 77th Cong., 1st Sess. 

25 See Final Report (1941) 202. The Com- 
mittee also provided (Sec. 404) that judicial 
review of a declaratory ruling might be had 
in the same manner and to the same extent 
as a comparable final order, except that clos- 
ing agreements negotiated by the Bureau of* 
Internal Revenue should not be reviewable 
otherwise than at present. Generally, see Ed- 
win M. Borch&rd, Declaratory Judgments (2d w 
ed., Cleveland: Banks-Baldwin Law Pub Co., 
1941), 919; A. H. Feller, “Administrative Law 
Investigation Comes of Age” (1941) 41 Col. 
L. Rev. 589, 594; Herman Mliphant, “Declara- 
tory Rulings” (1938) 24 4. B. A. J. 7. As 
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To prevent abuse of this new tool, 
the Committee added the proviso (Sec. 
-401) that the agency could refuse to 
render a declaratory ruling 


where such ruling if made would not termi- 
nate the uncertainty or controversy giving 
rise to the proceeding, or would itself be 
of uncertain future application, or is 
deemed to, have been sought for the epur- 

. pose of delay, or would impede the deter- 
mination of other proceedings then pending, 
or, in the*judgment of the agency tribunal, 
would be premafure or otherwise inexpe- 
dient.?¢ 


to closing agreements, see Randolph E. Paul 
and Jacob Mertens, Jr., Stanley Surrey, Roger 
Traynor, and Roger Traynor and Stanley Sur- 
rey, all op. cit. note 10 above. But see John 
P. Wenchel, “The Treasury’s New Powers” 
etc, op. cit, note 10@above. Cf. Sen. Doc. 
No. 10, 77th Cong., 1st Sess. (1941) (Part 9) 
31 


26 The minority members of the Committee 
seem to have believed that an agency should 
be under a mandatory duty to issue a declara- 
tory ruling whenever it was sought. See Re- 
port at 234. Commentators were sharply criti- 
cal of this view. See A. H. Feller, “Adminis- 
trative Law Investigation Comes of Age” 
(1941) 41 Col. L. Rev. 589, 594; James Hart, 
“The Acheson Report: A Critique” (1941) 26 
Iowa L. R. 801, 809; Louis L. Jaffe, “Final 
Report of the Attorney General’s Committee 
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The statutory proposals of the At- 
torney General’s Comfnittee on Admin- 
istrative Procedure, if accepted, should 
prove extremely valuable. They give 


- assurance that the agencies. will have 


power to issue declaratory rulings when 
appropriate; yet they do not impose a 
duty to issue them in all events. This 
cautious deyelopment of a new proce- 
dural device is eminently intelligent. 
We can readily see that the device has 
important uses. Thus far, however, ex- 
perience has been too scant to permit 
dogmatism in defining the boundaries 
of its appropriate employment. Re- 
sponsibility for perfecting the tool in 
use can best be left to the agencies 
themselves, for it is they who will meet 
the problems we now only dimly discern. 


on Administrative Procedure” (1941) 8 U. of 
Chi. L. Rev. 401, 411; Edward G. Jennings, 
“Final Report of the Attorney General’s Com- 
mittee on Administrative Procedure” (1941) 
19 Tex. L. Rev. 436, 445; Gilbert H. Mon- 
tague, “Reform of Administrative Procedure” 
(1942) 40 Mich. L. Rev. 501, 532. In hearings 
before a Senate subcommittee, the minority 
members apparently abandoned their original 
position and swung over to the majority’s 
view. See Hearings before Subcommittee of 
the Committee on the Judiciary on S. 675; 
77th Cong., 1st Sess. (1941) 1336. 
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A Code of Administrative Procedure 


: By CARL MCFARLAND $ . 


N ELEMENTARY discussion of 

the subject of legislation in the 
field of Federal administrative proce- 
dure may be conveniently treated in 
four phases: (1) the inapplicability of 
the notion of “codification” in this fie]d; 
(2) the recent trends of thought on the 
subject of general legislation; (3) the 
problems of the citizen, which have led 
to demands for such legislation; and 
(4) the scope of any such legislation. 


CODIFICATION NOT APPLICABLE 


In the ancient, medieval, and modern 
world, codification of laws has been a 
reform movement. Its underlying thesis 
has been that, when laws are complex, 
diverse, dispersed, overlapping, and un- 
certain, the public—and particularly 
that portion of the public which does 
not have at its disposal funds, the leisure 
to`study the state of the law, or the 
means to afford delays—must neces- 
sarily suffer. But in the field of na- 
‘tional legislation in the United States, 
codification has been late. Even the 
publication of Federal laws was first 
confined to newspapers. It was eighty- 
five years before there was a code of 
Federal statutory law, though the lack 
of such a compilation had been felt 
since the year the Federal Government 
was organized. It was one hundred and 
forty-odd years before there was even 
systematic publication of administrative 
legislation—that is, rules and regula- 
tions made and issued by administrative 
agencies—and it was one hundred and 
“fifty years before there was a codifica- 
tion of such materials? The latter, 


1 Homer Cummings and Carl McFarland, 
Federal Justice (1937), 468 et seg.; Ralph 
Dwan and Ernest R. Feidier, The Federal Stat- 
ules—Their History and Use, 22 Minn. Law 


however, is in no sense a codification of - 


administrative law or procedure; it con- 
tains no statutory material, and only 
such substantive or procedural regula- 
tions as administrative agencies choose 
to issue.” 


The prior history of delay in codifica- - 


tion should, however, not be® taken to 


indicate that there mist necessarily be . 


long delays in codification. To be sure, 


- aside from the periodic codifications 


which have ceme to be accepted in the 
field of state legislation, movements for 
codification come to fruition only when 
the law has become so confused as to 
be strikingly unintelligible or uncertain. 
But Federal legislation was much ‘re- 
stricted in the period prior to the Civil 
War, and codification followed almost 
immediately upon the expanded legis- 
lative output which attended the war 
and reconstruction. 
trative legislation—except in taxation, 
where commercial publishers quickly 
occupied the field with a new type of 
law book known generally as “loose-leaf 
services”—was much restricted until the 
1930’s, and was promptly followed by 
publication in the Federal Register and 
the Code of Federal Regulations. 

A more restricted meaning of codifica- 


Rev, 1008 (1938); Code of Federal Regula- 
tions, v. 1, pp, iv-vi (1939). 

2“While this important step made it. pos- 
sible for the citizens to discover what rules, 
if any, had been made, it did not provide 
affirmatively for the making of needed types 
of rules or for the issuance of other forms of 
information.” Administrative Procedure in 
Government Agencies—Report of the Com- 
mittee on Administrative Procedure Appointed 
by the Attornay General at the Request of 
the President, to Investigate the Need for 
Procedural Reform in Various Administra- 
tive Tribunals and to Suggest Improvements 
Therein, Sen. Doc. 8, 77th, Cong., Ist Sess. 
(1941), pp. 25-26. 
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- Federal adminis- ; 
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tion is at timès to be found in the legis- 
lative restatement of more or less lim- 


ited fields of the law. Thus there was, ` 


the early American movement for a 
codification of sthe criminal law,’ and 
there is the “Judicial Code” of 1911 
(which became law through the passage 
of “an act to codify, revise, and amend 
the laws relating to the judiciary”) $ as 
well as the Internal Revenue Code of 
1939 and the revision and codification of 
the natiorfality laws of the United States 
by the Act of Ocfober 14, 1940.5 These, 
however, were not general codifications, 
but were admittedly a bringing together 
of special fields of the kw with pur- 
posive revisions. They were thus truly 
legislative projects rather than mere 
compilations and rearrangements. 

In this second serse it might be pos- 
sible, with the aid of some imagination, 
to speak of a codification of the law of 
administrative procedure. But in any 
traditional and generally accepted sense, 
it is a complete misnomer to speak of 
a “Code of Administrative Procedure”; 
for there can be no codification of law 


- unless and until there is a substantial 


body of materials to codify, such as does 
not yet exist in the administrative pro- 
cedure field. Codification, in its usual 
American meaning, involves the orderly 
arrangement of bulky and disorganized 
sources of law, and is chiefly exempli- 
fied in periodic codifications of state 
statute law. 


“Code” in the current debate 


Indeed, the word “code” has been in- 


jected into the administrative field as 


part of the current debate on something 
quite different. One segment of the re- 
cent Committee on Administrative Pro- 
cedure concluded that “what is needed 


3 Cummings and McFarland, op. cit. supra 
note 1, p. 468. 

436 Stat. 1087, 

554 Stat. 1137, 
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is not a detailed code but a set of prin- 
ciples and a statemeft of legislative 
policy”; ° but their proposal, submitted 
as an illustration of their views, was, 
perhaps carelessly, entitled a “Federal 
Code of Administrative Procedure,” ” 
whereas the recommended legislation of 
the other segment of the Committee, 
though also lengthy and detailed, was 
given no title and was accompanied by 
a criticism of the “code” idea? The 
untitled proposal was actually intro- 
duced in the Senate as the “Administra- 
tive Procedure Act of 1941.9 There- 
upon there ensued considerable debate 
as to whether there should be a “code” 
or merely an “administrative procedure 
act.” To clear the air, the title of the 
first measure was changed, as a result 
of the Senate hearings, to “Administra- 
tive Procedure Aet,”?° so that there 
were then, so far as titles are concerned, 
two administrative procedure acts pro- 
posed. This change, of course, did not 
do away with the underlying dispute as 
to the degree of legislation required, or 
its philosophy. 

The point is that the current disease: 
sion of pending measures, although 
often expressed in terms of whether or 
not there should be a code, does not 
really involve codification at all. The 
question is not whether there shall be 
a compilation and rearrangement of ex- 


_ isting law—of which there is very little 


indeed in the administrative procedure 
field—but whether there shall be legis- 
lation, and if so, how extensive it shall 
be. The problem is purely one of 
creative legislation, just as the Judiciary 


.Act of 1789 was creative, while the Ju- 


dicial Code of 1911 was merely a re- 
arrangement (with comparatively minor 


6 Ob. cit. supra note 2, p. 215. 

7 Ibid., pp. 216, 217. 

8 Ibid., pp. 191 et seq. 

3S. 675, 77th Con., Ist Sess., Jan. 29, 1941. 

10 Hearings, Senate Judiciary Subcommittee, 
on 8. 674, 675, and 918, Pt. ITI, 77th Cong., 
Ist Sess., pp. 1373, 1402, 
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revisions) of subsequently cumulated - 
legislation on the judiciary. 


- RECENT TRENDS RE GENERAL 
LEGISLATION 


While there can be no true codifica- 
tion in this field, there is coming to be 
an at least tacit understanding that 
general legislation cannot, as a practical 
matter, reach the whole field of admin- 
istrative law, but must be confined to 
procedure. This development is of con- 
siderable significance, because by far 
the greater bulk of criticism has been 
directed at the very existence of admin- 
istrative justice, rather than its opera- 
tion. Indeed, there seems to have been 
a traditional or psychological barrier 
which until recently prevented reasoned 
discussion of either administrative law 
or procedure, for fear that thereby the 
validity or propriety of the system as 
such might be conceded. Since, as an 
institution, administrative justice is con- 
stitutional, customary, and—to some de- 
gree at least—necessary, it is obviously 
more helpful to turn attention to its 
methods and machinery than to bewail 
its presence.** But even this more en- 
lightened approach has undergone sig- 
nificant changes in very recent years. 


1. Nature of administrative law 


In the first place, no one seeks to 
make the actual, substantive law of ad- 
ministrative justice the subject of gen- 
eral legislation. The law of contracts, 
property, injuries, and crimes has been 
written into statutes and codes; and 
perhaps, in some unforeseeably distant 
day, the various subjects of administra- 
tive law may be similarly treated—just 
as equity, the administrative justice of 
some centuries ago, has come to rest in 
the general body of the law. Today, 
when Congress creates an administrative 


11 See Carl McFarland, Administrative Law 
—tIts Symptoms and Diagnosis, 1939 Ga. Bar 
Ass’n Rep. 263. 
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agency, it specifies the law by laying 
down prohibitions or stating the general 
objectives which the agency is to ate 
tempt to attain. This, together with 
such rules, policies, antl precedents as ' 
the agency itself may devise from time 
to time, constitutes the body of the law 
relating to,railroads or pensions or se- 
cusities, as the case may be. But for 
the most part this “law” is changing, 
sometisnes from day to day, since the 
very purpose of administrative regula- 
tion is to give meaning and life to sub- 
jects so new and devious as to defy the 
traditional methods of legislation and 
administration. If it were otherwise, 
Congress would state the law in stat- 


- utes; the courts would administer it in 


cases, with explanatory statements in 
the form of opinios; and in such form 
it would be compiled, revised, and codi- 
fied, as is other law. As it is, adminis- 
trative law is as yet for the most part 
too elusive and volatile for codification. 


2. Judicial review 


Secondly, an intermediate stage of 
thinking in this field has been a series 
of proposals for a greater participation 
by the judiciary in the administration 
of administrative law—intermediate be- 
cause such judicial review is presumably 
designed to shape the substance of such 
law while in form merely reviewing pro- 
cedural issues such as findings and evi- 
dence. This judicial participation is to 
be achieved either (1) by the creation 
of special courts, as a concession to 
the demand for ‘specialization, or (2) 
by conferring upon the regular courts 
broader powers of review over admin- 
istration. The former was once tried 
in the ill-fated Commerce Court,” and ° 

12 Established in 1910 by the Mann-Elkins 
Act (36 Stat. 589) and abolished in 1911 (36 
Stat. 1167). For a brief discussion and ref- 
erences, see Carl McFarland, Judicial Control 
of the Federal Trade Commission and the In- 


terstate Commerce Commission (193%), pp. 
116, 119-20. 
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discussion has been revived from time 
to time; and the latter is exemplified in 
such measures as the recently vetoed 
Walter-Logan bill.* While some clari- 
fication of judicial review has come to 
be agreed upon ‘as one of the desirable 


items in any general administrative pro- . 


cedure legislation, as a practical mat- 
ter it is available and can operateeonly 
in a limited class of cases. 
Comparatively few people,.theugh ad- 
versely Affected by administrative ac- 
tion, reach the point where they may 
even consider judicial review. First, 
they must have unsuccessfully applied 
to an agency, or been “the subject of 
affirmative administrative action. Then 
they must decide whether to submit to 
the administrative first judgment or ask 
a reconsideration. They or their coun- 
sel must find and study the substantive 
and procedural law—in statutes, rules, 
and rulings. They must decide whether 
they can afford a hearing. They must 
conclude the hearing. They may have 
to decide whether they can afford a re- 
hearing. Only after they have passed 
through these and other stages of the 
administrative process are they accorded 
an opportunity for judicial review. 
Even then, many factors foreclose 
judicial review, no matter how specific 
Congress has been in granting it or how 
generous the courts may be in exercising 
it. In some fields, judicial power, even 
where review exists, does not afford full 
relief. In many fields, judicial review 
comes too late. In others, factors of 


cost, time, the wear and tear of litiga- 


tion, and fear of regulatory reprisals 


effectively dissuade the disappointed . 


13 H. R. 6324, 76th Cong., 3d’ Sess., which 
“hands the [administrative] result to the 
courts for review of both rules and adjudica- 
tions—without tangible dircéttions.” Op. cit. 
supra note 2, p. 214. For the veto message 
and accompanying opinion, see House Doc. 
986, 76th Cong., 3d Sess. 

14 See, for example, op. cit. supra note 10, 
pp. 1437-38, 1452, 
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citizen. While the mere existence of 
judicial review tends ko restrain abuse 
of authority, practical factors place it- 
beyond the reach of many, and consti- 
tute an unwritten limitation upon its 


„exercise. 


Moreover, neither the availability of 
judicial review nor its formal scope 
touches a more vital matter, that is, 
tke subject matter of such review. The 
courts hear no witnesses, but merely 
examine a paper record. By what proc- 


-ess was that record made? For ex- 


ample, neither the Constitution nor the 
statutes prescribe what constitutes ade- 
quate notice.. Neither specify the many 
phases of fair hearing. What shall the 
administrative record, to which the re- 
view is confined, contain? Since the 
rules of evidence have been abolished 
in administrative trials, what has taken 
their place? Neither the Constitution, 
the statutes, the administrative agencies, 
nor the courts have specified. Mani- 
festly, without recognizable and avail- 
able rules and principles for administra- 
tive procedure, the courts must operate 
in a decidedly artificial manner when 
they review an administrative trial. 
Without procedural form in the first 
instance, judicial review is largely con- 
fined to passing upon the obvious, or is 
confused and frustrated. 

The point is that the availability and 
the scope of review, of which so much 
has been said and written, are after all 
empty subjects so long as basic. admin- 
istrative procedure is formless or with- 
out character. 


3. Segregation of judicial function 


A third type of proposal in this field 
seeks to solve the problem not by an 
allocation of greater powers of review 
to courts, but by separating, within the 
administrative process itself, the func- 
tion of adjudicating particular cases 
from all other administrative tasks. On 
January 12, 1937, the President trans- 
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mitted to Congress, with his strong com- 
mendation, the report of his Committee 
on Administrative Management. This 
plan was that each administrative 
agency should 


be divided into an administrative section 
and a judicial section. .. . The judicial sec- 
tion .. . would be wholly independent. .. . 
Its members would be appointed by the 
President with the approval of the Senzte 
for long, staggered terms and would be re- 
movable only for causes stated in the stat- 
ute. ... The administrative section... 
would formulate rules, initiate action, in- 
vestigate complaints. ... It would of course 
do all the purely administrative or sub- 
legislative work now done by the commis- 
sions—in short all the work which is not 
essentially judicial in nature. The judicial 
section would sit as an impartial, independ- 
ent body to make decisions affecting the 
public interest and private rights. .. . This 
proposed plan .. . guarantees the complete 
independence and neutrality for that part 
of the work which must be performed after 
the manner of a court.7¢ 


On this proposal, the more recent Com- 
mittee on Administrative Procedure di- 
vided in opinion. The majority strenu- 
ously objected, and a minority felt that 
such a separation of functions “is nor- 
mally to be preferred.” +7 But, even if 
adopted, such a plan would still leave 
essential procedures unspecified. 


4. Administrative procedure 


Since the substance of administrative 
law, at’ least at present, does not lend 
itself to general legislation, and since 


15 Report with Special Studies (1937), pp. 
iiv, 32-33, 39-40. 


16 Ibid, 41-42. See the special studies and . 


more detailed explanations and recommenda- 
tions which were transmitted to Congress as 
a part of this report at pages 207-10, 215-19, 
222-23, 230-39. 

17 Op. cit. supra note 2, pp. 55-60, 203-9. 
See also the recent discussion of the attitude 
of both committees by Robert Cushman, The 
Independent Regulatory Commissions (1941), 
Chap. XI. 
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expanded judicial review and the sepa- 
ration of administrative functions are 
only partial and incomplete remedies, ` 
current thought has been driven to con- 
sider the adequacy and fairness of the 
successive steps, stages, and details of 
The 
recent Committee on Administrative 
Procedure was created at the suggestion 
of Attorney General Cummings, who in 
1938 stiggested to the President “a 
most thorough survey ef existing prac- 
tices and procedure” to pave the way 
for the elimination .of deficiencies “and 
point the way to improvements in the 
. . . process which will make it so serv- 
iceable and just that it will command 
the respect, and will enjoy the support, 
of all other branches of the Government 
and of the public af large.” 

Out of this grew studies, a report, 
and the legislative proposals heretofore 
mentioned. By and large, the Commit- 
tee was unanimous as to objectives, but 
differed in the degrees of execution 
which should be recommended. The 
significant thing, however, wás the act 
of the whole Committee—which has met 
with general approval—in concentrating 
attention upon the whole of the ac- 
tual operations of administrative justice, 
rather than confining its work to the 
examination of generalities and discus- 
sion of a spectacular link or two in the 
long chain which constitutes the admin- 
istrative process. It was the Commit- 
tee’s attempts, to suggest legislation that 
have led to the discussion of a code of 
administrative procedure. As has been 
said, however, the problem is not codi- 
fication, but creative legislation. 


Tue NEED FoR LEGISLATION’ 


Assuming that there is to be, and at 
present can be? no true code of admin- 
istrative procedure, why any legisla- 
tion? The need for legislation, or the 
degree of any other form, of change or 

18 Od. cit. supra note 2, p. 251. 
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improvement in this field, will of course 
be viewed differently by government 
officers, businessmen, lawyers, bankers, 
farmers, and laborers. On the one 
hand, the public official will want the 
least possible procedural restriction— 
just as the businessman wants the least 
possible restriction upon Ais operations. 
On the other hand, the party subjeet to 
administrative justice desires every pos- 
sible procedural safeguard—ae feeling 
sometimes exaggerated into demands 
which, if adopted, would simply pre- 
vent administrative agencies from func- 
tioning. But, after all, government ex- 
ists—in democratic couf&ttries—for the 
benefit of the governed, and theirs are 
the problems which fair procedures are 
designed to serve. Yet the citizen is 
often faced with a“burdensome problem 
when he comes into contact with ad- 
ministrative justice. 


The quest for information 


The'citizen who seeks to learn what 
he may expect from administrative jus- 
tice in a particular field must first ex- 
plore the statutes. He finds that they 
set forth the substantive law in broad 
phrases such as “public interest” or 
“convenience and necessity” or “unfair 
practices.” These phrases are some- 
times cast in the form of prohibitions 
which all must obey. Sometimes they 
are directions to an administrative 
agency to prohibit acts or to deny li- 
censes or benefits unless the “public 
interest” affirmatively appears to have 
been shown upon application by private 
parties. He finds authority vested in 
some type of administrative agency to 
do all things necessary to enforce and 
carry out these statutes; he finds a few 
terse procedural instructions; he finds 
numerous powers confétred upon the 
agency—to investigate, to subpoena 
witnesses, books, and records, to issue 
orders, to make reports, to hold hear- 
ings, and to assess penalties. He finds 
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that the agency is emppwered to supple- 
ment these statutory provisions by is- 
suing rules or regulations. Ordinarily, 
he finds that the courts may review any 
“final” administrative action in some 
prescribed way, and may not review the 
facts if the agency has offered “sub- 
stantial” evidence which, in any way or 
upon any view, supports its findings. 

«Turning then to the rules and regu- 
lations of the agency, after he has found 
them and secured copies, the citizen dis- 
covers either a variety of fragmentary 
statements or a great mass of minute 
and detailed instructions on some but 
not all subjects within the authority of 
the agency. He finds no outline of the 
organization of the agency. He usually 
finds little specification of the essentials 
of practice-—-whom to see, what to pre- 
pare, with whom to discuss problems, 
and the like—other than formal matters 
such as the style of petitions, the num-" 
ber of copies of briefs, or scant and 
barren outlines of parts of the proce- 
dural system invoked by the agency. 

The citizen finds that, in addition to 
statutes and rules, there are voluminous 
reports of decisions of the agency or of 
opinions of its general counsel. If he 
can secure these (not all of them are ` 
available to the public), he is given al- 
most no light on procedure, and as to 
matters of substance or policy he has no 
way of knowing whether a decision in 
this admittedly changing. field has been 
overruled or tacitly superseded. He 
has, in short, no way of knowing what 
changes have been made in general 
policy. 

Tf the seeker is diligent, he turns to 
one of the several loose-leaf services of- 
fered by commercial publishers which 
attempt to collect some of the available 
data on a few subjects. He may at- 
tempt to study the Congressional hear- 
ings and reports held and made when 
the legislation was pending. He may 
try to secure and study the press re- 
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leases of the agepcy or speeches of its 
staff. He may find occasional state- 
ments of policy in the annyal reports 
of the agency. He collects and studies 
court decisions in other cases, which, he 
must usually conclude, differ from his 
case in some particular. ` 

Then the citizen must laboriously 
make the rounds of offices-of busy or 
reserved administrators, hoping to find 
someone who will tell him what to do. 
By this time, unless he has given up, 
he begins to feel that the subject is so 
‘nebulous that it is next to useless to 
attempt to study the “law” involved. 
He turns to his Congressman, or in other 
ways he begins frankly to lobby his mat- 
ter with the agency involved. If he is 
tactful and persistent, and can afford 
the time, he may come to feel that he 
is making progress. If he can secure 
agreement on the part of the members 
or representatives of the agency who 
have to do with this matter, he may 
arrange a solution of his problem. Fre- 
quently, however, he cannot secure 
agreement. : 


The hearing and appeal 


_ Faced with a contest over his appli- 
cation or over some order issued against 
him, the citizen must then turn again 


to the statutes, rules, administrative de- 


cisions, and other fragments of informa- 
tion to learn how he is to conduct his 
case. Sometimes he finds that he has no 
further recourse, but usually he dis- 
covers that he is entitled to an admin- 
istrative hearing of some kind. 

This. hearing, however, is held by 
representatives of the same agency 
which has already issued an order 
against the citizen or has denied his 
application. It may be held by the 
same officials who originally denied his 
claim. The subsequent procedures vary 
with each agency and type of case. The 
citizen may, but usually may not, be 
allowed to see the file upon which the 
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agency has acted. He may or may not 
be given specific reasons or grounds 
upon which the agency has acted. He 
may or may not be allowed to argue the 
case. He may or may not be allowed 
to see the witnesses against him or to 
cross-examine them. He does not know 
whether the formal record made at such 
hearings is the whole record. He may 


- or may not be allowed to see the record 


of the testimony or even know the 
names of the witnesses against him. 
Ordinarily,.he does not see the final 
deciding administrative authority until 
someone else has held the hearing and 
made official °recommendations. He 
may not know what the ultimate au- 
thority—the board or commission or 
administrator—believes the issues to be. 
He does not know What other experts 
may participate with the heads of the 
agency in the final decision, or perhaps 
prepare the entire decision for merely 
formal approval by the agency head. 


He may not know, after decision has ` 


been rendered, whether he should pro- 
test and ask a reconsideration or re- 
hearing. 
reasons and grounds of the final ad- 
ministrative decision. . . 
Throughout this process the citizen 
may have met with delay after delay, 
during which time his means of. liveli- 
hood may be withheld or his business 
may be at a standstill; or, conversely, 


He may not be given the. 


the agency may proceed with such reck- . 


less speed that he has not time to pre- 
pare his case. The process, meanwhile, 
is becoming exceedingly costly. A volu- 
minous formal record may have been 
accumulated at hearings held in various 
parts of the country. ` 

Tf, after all this, the citizen’s position 
is still not acceptable to the agency, he 
must determine whether to appeal to 


the courts. He must, in this connection, ` 


first determine whether he can afford to 
appeal, whether he can afford to*pur- 
chase a copy of the record, whether 
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he can afford to contest further, and 
whether the courts in any event would 
regard the subject as one coming within 
their jurisdiction. 


Lack of information 


This is the dark side of the picture. 
No one would suggest that all these de- 
ficiencies are to be found in all cases or 
even in any one case. Some of them 
are inevitable in any government. Some 
of them are characteristics of the judi- 
cial process. Some of them are unavoid- 


‘able. Yet the problems are there, and 


some can be solved or ameliorated. The 
system as it is breeds lobbyists and all 
manner of expensive specialists in how 
to get things done. As the chairman of 
the Committee on Administrative Pro- 
cedure stated at the Senate hearings: 


We were impressed with the fact that in 
many cases ... the agency is one great 
obscure organization with which the citi- 
zen has to deal. It is absolutely amorphous. 
.-. No one seems to have specific authority. 
There is someone called the commission, 
the authority; a metaphysical omniscient 
brooding thing which sort of floats around 
in the air and is not a human being. That 
is what is baffling.... We... tried to deal 
with the vagueness of the administrative 
front which is presented to the citizen... . 
We tried to do that by requiring that the 
agency make available to the public the 
complete statement of its organization and 
the powers of the various officials, the pro- 
cedures which may be followed, the places 
of business; all matters of that sort should 
be made continuously public so that people 
would know. That is a fairly simple thing, 
but it is a very important thing.’ 


Lack of available procedure 


The problem is something more than 
lack of information. Tlsere is a lack 


.of available procedure, as exemplified in 


` the following very recent opinion of the 


Courteof Claims on the wanderings of 
e 
19 Ob. cit. supra note 10, Pt. TI, p. 807. 
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a citizen in search of an appeal in a dis- 
pute on a contract: 


The contract conferred authority -on the 
contracting officer to make final and con- 
clusive decisions on whether or not plain- 
tiff’s work was up to the standard required 
by the specifications, subject to appeal to 
the head of the department... . 

About the time the work was finished the 
plaintiff and its representatives came to the 
War Department for the purpose of pre- 
senting its position on the disputes appealed. 
They first went to see Brigadier General 
Guiney, an assistant to the Quartermaster 
General, who was the contracting officer. 
He referred them to Captain Bazire, a sub- 
ordinate, with whom they had a number of 
extended discussions. 

In the course of these discussions plaintiff 
requested Captain Bazire to let them see the 
report of the constructing quartermaster on 
the disputes. He refused to do so, since, 
he said, the information contained therein 
might be useful to plaintiff in making out 
a claim against the [United States]. They 
were also informed that the decisions of the 
constructing quartermaster on questions of 
fact were taken as final and conclusive by 
the War Department and that no investiga- 
tion of the facts would be made by the De- 
partment, although the contractor might 
dispute the statement of facts of the con- 
structing quartermaster. Finally, they were 
advised that in cases of doubt as to the cor- 
rectness of the constructing quartermaster’s 
interpretation of the plans and specifica- 
tions, this doubt was resolved in favor of 
the Government. All this convinced plain- 
tiff it could make- no progress with Captain 
Bazire and it inquired if the matter might 
be presented to the Secretary of War. 
Upon being told they might do so, they 
arranged through one of the Senators from 
Ohio for a conference with The Assistant 
Secretary of War, Mr. Woodring. Mr. 
Woodring told them . . . that— 


. . . he didn’t have time to hear ap- 
peals, that he couldn’t take the time 
to consider these matters or pass judg- 
ment on them because he had too many 
other weighty things to do— 


and he referred them to a Colonel Dunn. 
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Colonel Dunn told them that he did not 
have time to pass on the questions, and 
referred them to Major Pearson. Major 
‘Pearson 'said he did not have time, and re- 
ferred them to some captain in his office. 
This captain told them that questions of 
this sort were left to the Quartermaster 
General’s office for determination. They 
then went to see the Quartermaster General. 
He was out and they were referred to one 
of his assistants, who was Brigadier General 
Guiney, the [original] contracting officer. 
General Guiney informed them that he did 
not have sufficient information to talk to 
them and referred them to Captain Bazire, 
-his subordinate. .. . 

The inference from the entire testimony 
is inescapable that no superior of General 
Guiney, the contracting officer, ever gave 
this matter more than cursory considera- 
tion, if any.... 

The plain truth is that the appeal was in 
reality denied, and it was denied, forsooth, 
because, said The Assistant Secretary of 
War, “he couldn’t take the time to consider 
these matters because he had' too many 
other weighty things to do.” Yet it was 
The Assistant Secretary of War who had 
required the plaintiff to surrender its right 
to appeal to the courts and who had insisted 
that he should be the final arbiter of plain- 
tiff’s rights. The procedure was a travesty 
of justice. (The Penker Construction Com- 
pany v. The United States, No. 43277, de- 
cided Feb. 2, 1942, pp. 41-45.) 


Since the resort to the administrative 
process is had in order to achieve sim- 
plicity of procedure with a prompt and 
just result at a minimum of expense, 
there—beyond all other fields of govern- 
mental activity—improvements should 
be sought. Moreover, in its direct im- 
pact it reaches far more people, more 
intimately and more vitally, than do 
courts or legislatures. 


SCOPE AND Form oF LEGISLATION 


The real problem, as has been said, 
is the extent and the form of improve- 
ments and simplifications which should 
be attempted. It is not a question of 
codification, but a question whether 
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5 
more or less should be stated, not as to 
the details, but as to the general outline 
and principles which should govern in“ 
the administrative process. 

There is not the spacé here to enter 
into a discussion of the particular pro- 
visions of proposals for legislation. A 
comparison of the tables of contents of 
the*two proposals which grew out of 
the work of the Committee on Admin- 
istrative Procedure will indicate how 
similar they are in scape and range.?° 
But of course, whatever the agreed out- 


. line, the infinite varieties of possible 


wording give rise to almost equally in- 
finite argumertts, fears, and counter sug- 
gestions. 

One of the problems is that of stating 
legislative standards of procedure in this 
field where almost all prior thought and _ 
discussion have ignored procedure. One 
group feels that almost any statement 
will be either too rigid or too flexible, 
and therefore abandons legislation as a 
means of reform, simplification, or im- 
provement, except in a few particulars.”* 
The other points out that this is no dif- 
ferent than any other legislative drafting 
problem, that a legislative statement of 
the procedural pattern to be followed in 
the administrative process would benefit 
the public and the government alike, 
that it would assure that the citizen 
would be provided with necessary in- 
formation as to both law and procedure, 
that it would aid the lay administrator 
in his choice of procedures, and that it 
would confer procedural powers neces- - 
sary to the efficient functioning of ad- . 
ministrative agencies,?* 


20 For the majority proposal, see op. cit. = 
supra note 10, Pt. I, pp. 17 ef seg.; and for 
the minority proposal, see the same, Pt. III, 
pp. 1402 et seq. 

21 Op. cit. supra note 2, pp. 191-92. This 
same line of argument was taken in the Senate 
hearings by most agency representatives who 
discussed the general subject (see of. ci supra 
note 10, pp. 1374-76). . 7 

22 Op. cit. supra note 2, pp. 213-16. 


A CODE oF ADMINISTRATIVE PROCEDURE 169 


Within these competing points of 
view, some type of legislation will even- 
* tually come. Members of Congress, too, 
have views on the subject—some have 
very positive and informed views. 


When it comes, the legislation will un- 
doubtedly take forms which differ from 
the proposals which provoked debate in 
1941 over a mythical “Code of Admin- 
istrative Procedure.” 
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A United States Court of Appeals for 
Administration 


By FREDERICK F. BLACHLY and Miriam E. OATMANe 


MONG the most important prob- 

lems in public administration to- 
day are those concerned with the control 
and enforcement of actions taken by ad- 
ministrative authorities. These prob- 
lems resolve themselves into a number 
of subsidiary problems, of which the 
following will be considered briefly in 
this study, from the standpoint of pres- 
ent practice and that of recommenda- 
tions for the future: (1) the number 
and the nature of authorities carrying 
out the functions of.control and en- 
forcement; (2) the relation of admin- 
istrative actions to rights; (3) present 
complexity of jurisdiction in this field; 
(4) procedure to review administrative 
action; and (5) procedure to enforce 
administrative action. 


NUMBER AND NATURE OF CONTROLLING 
AUTHORITIES 


Congress. has authorized specific types 
of administrative action by more than 
three thousand statutory provisions. In 
connection with about four hundred of 
these authorizations to act, Congress 
has provided for some sort of review. 
Such review is performed by a wide 
variety of authorities, including consti- 
tutional courts, legislative courts, and 
administrative tribunals. In respect to 
the other authorizations to act, Congress 
has made no express provision for con- 
trol. This is due partly to the fact that 
the actions authorized did not appear 
to affect the rights of individuals, but 
also to the fact that until a few decades 
ago, when Federal regulation began to 
take on considerable importance, court 
decisions, rather than express statutory 
provisions, largely determined whether 


the courts would take jurisdiction, and 
if so, how far they would exercise con- 
trol., In many cases where the courts 
do not control administrative action, the 
executive or the administrative authori- 
ties themselves have established ad- 
ministrative appellate b8dies of various 
sorts.* 

The net result of this Congressional, 
executive, andeadministrative action is 
that at present there are about a hun- 
dred and fifty authorities which in one 
way or another control administrative 
determinations. ° 

The controlling authorities which 


have been established by statute (not 


including certain appeals to heads of 
departments and ‘the like) are: (1) the 
eighty-eight district courts; (2) the Dis- . 
trict Court of the United States for the 
District of Columbia; (3) the ad hoc | 
three-judge district courts; (4) the ` 
eleven circuit courts of appeals; (5) the 
Court of Appeals for the District of 
Columbia; (6) the Court of Claims; 
(7) the Customs Court; (8) the Court 
of Customs and Patent Appeals; (9) 
the Board of Tax Appeals; (10) the 
Processing Tax Board of Review; (11) 
the Board of Appeals in the Patent Of- 
fice; (12) Review Committees under 
the Soil Conservation and Domestic Al- 
lotment Act; (13) the Bituminous Coal 
Division ih the Department of the In- 
terior, which reviews the rules and regu- 
lations of district boards; (14) the 
Board of Tea Appeals; and (15) the 
Commodity Exchange Commission. 


1See for numerous examples, F. F. Blachly, 
Working Papers on Administrative Adjudica- 
tion, 75th Cong., 3d sess., Committees Print 
(1938). ° ; 
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Constitutional courts 


* The eighty-eight district courts and 


the District Court of the United States 
for the District of Columbia are authori- 
ties of general jurisdiction. They are 
primarily concerned with private law 
questions; but general and specific stat- 
utes give them jurisdiction over many 
administrative actions also. All these 
courts haye wide powers in respect to 
the conirol and enforcement of admin- 
istrative acts and the application of both 
civil and criminal sanctions. 

The ad hoc three-judge gistrict courts 


have a very limited jurisdiction over ` 


administrative acts, which includes only 
matters especially assigned to them by 
statute. ° 

The eleven circuit courts of appeals 
are strictly appellate authorities. Cases 
involving administrative action are ap- 
pealed to them directly, not only from 
the district courts but also from most 
of the large independent boards, cer- 
tain departments, and commissions, the 
Board of Tax Appeals, the Processing 
Tax Board of Review, and so on. 

Cases may be taken to ‘the Supreme 


“Court from the circuit courts of appeals 


by way of.certiorari and certified ques- 
tion; and from the three-judge district 
courts directly. All of these bodies are 
so-called constitutional courts. They 
can be given jurisdiction over “cases” 
and “controversies,” but cannot be given 
either administrative or advisory pow- 
ers? They can pass on such questions 
as the jurisdiction of administrative au- 
thorities, abuse of power, and other 


, justiciable matters, but cannot substi- 


tute their own administrative act for 
that of the agency concerned. 
e 


2 This is not entirely true of the Circuit _ 
- Court of Appeals for the District of Columbia, 


since it js a “bifurcated” court, acting at times 
under statutes ase a constitutional court, and 
under other statutes as a legislative court. 
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Legislative courts | 


The Court of Claims, the Customs 
Court, and the Court of Customs and 
Patent Appeals are all legislative courts. 
They are not established under Article 
III of the Constitution, but by virtue 
of the legislative power conferred upon 
Congress by: Article I, section 8, and 
Article IV, section 3, of the Constitu- 
tion, as instruments for carrying out 
this power. Hence they may be given 
nonjudicial, quasi-legislative, and ad- 
ministrative powers, as well as judicial 
powers.’ All these authorities act inde- 
pendently of any executive or admin- 
istrative control. 

The Board of Tax Appeals has been 
designated by statute as an “independ- 
ent agency in the executive branch of 
the government.” Although it does not 
bear the name of court, it is in effect an 
administrative tribunal. No executive 
control is exercised over its decisions. ` 

The Processing Tax Board of Review 
in the Treasury Department is an ad- 
ministrative reviewing authority, com- 
posed of nine members who are officers 
or employees of the Treasury Depart- 
ment. 

The Board of Appeals in the Patent 
Office is composed of the Commissioner 
of Patents, the First Assistant Com- 
missioner, and nine examiners appointed 
by the President. ; 

The Review Committees under the 
Soil Conservation and Domestic Allot- 
ment Act are each composed of three 
farmers appointed by the Secretary of 
Agriculture. They have an extremely 
limited function. 

The Bituminous Coal Division in the 
Department of the Interior is headed 
by a Director who serves as an appellate 
authority in respect to the rules, regu- 
lations, determinations, and promulga- 

3 See Wilbur G. Katz, “Federal Legislative 


Courts,” 43 Hervard Law Review 884 (1929- 
30). ` 
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tions of any disfrict board. The Divi- 
sion also acts as a regulatory authority. 

The Board of Tea Appeals hears ap- 
peals from tea examiners, and the Com- 
modity Exchange Commission acts as 


an appellate authority from certain de- . 


terminations of the Secretary of Agri- 
culture. 

Most of these specialized legislative 
courts and tribunals have a rather nar- 
row jurisdiction. As a rule, their powers 
of control are rather narrower than 
those exercised by the constitutional 
courts. f 


Other reviewing agencies 


In addition to the above-mentioned 
authorities for controlling administra- 
tion, more than one hundred in number, 
which have been established by statute, 
some forty or fifty reviewing agencies 
have been set up by executive or ad- 
ministrative action. These include the 
Board of Veterans Appeals, the commit- 
tees dealing with appeals from grades 
and standards in the Department of 
Agriculture, the Committee on Appeal 
in re the loading out of grain, also in 
the Department of Agriculture, the 
Board of Appeals in the Land Office, 
and several comparable authorities.* 
These authorities exercise a very lim- 
ited control, as in general their chief 
function is merely to substitute a more 
expert fact-finding for a less expert one. 
They do not, as do the courts, pass upon 
questions of constitutionality, inter- 
pretation of law, jurisdiction, and abuse 
‘of power. As a rule, no appeal lies 
from their decisions. í 

Thus at present a large number of 
authorities, organized on a variety of 
principles, control administrative action 
in one way or another. Is such a large 
númber of authorities either necessary 
or desirable? 


4 See F, F. Blachly, Working Papers on Ad- 
ministrative Adjudication, cited above, pp. 
13 ff. ` 
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RELATION oF ADMINISTRATIVE ACTIONS « 
TO RIGHTS a 


In a broad way, Congress and the 
courts, consciously or * unconsciously, 
have divided administrative actions into 
three chief classes: (1). those which 
affect constitutional and common-law 
rights, (2) those which affect statutory 
rights or rights granted especially by 
Congress, and (3) those which do not 
affect rights. z ° 

Constitutional rights are of several 
kinds, but those which are most ‘often 
invoked in connection with administra- 
tive acts are-the right to freedom from 
the violation of substantive rights and 
safeguards, and the right to a due proc- 
ess of law procedure. This works out 
in practice as implying the right to 
an adequate control over the, admin- 
istration when its actions are dealing 
with constitutional rights. Common- 
law rights are those generally recognized 
as such at the time of the adoption of 
the Constitution and not since modified 
by constitutional or statutory action. 
The administrative actions which may 
affect constitutional and common-law 
rights are, as a rule, those which give 
specific orders or prohibitions, grant or 
withhold an authority, determine rights, 
duties, and obligations, or declare the 
status of persons or things. 

Congress has provided by numerous 
statutes that actions of this type shall 
be taken by means of the order, and 
has made most such orders appealable 
to various constitutional or legislative 
courts. So far, so good. But unfortu- 
nately administrative practice has often 
used the order for purely procedural | 
matters, for the purpose of instituting 
investigations, and for preliminary as 

e 

5 This is not universally true, since the de- 
cision rather than the order is used in a few 
instances, especially in connection with regu- 
latory activity undertaken by the government 


prior to the Interstate Commerce Act of 1887. 
= t 
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well as final action. When such orders 
have been appealed, the courts have 


“properly refused to review them, on the 


ground that orders are not justiciable 
unless they affect rights and are final. 
Thus the courts have had to separate, 
case by case, orders that are control- 
lable from those that are not. The re- 
sult has been a confusion as to judicial 
control that is not yet Coney 
cleared up. 


Classes of statutory rights 


Statutory rights are of two chief 
varieties. The first are those granted 
by Congress in derogatior? of the sover- 
eign power, as when it gives the indi- 
vidual a right to appeal from a tax or 
a customs duty on the ground that the 
administrative authority has not fol- 
lowed the Jaw either as to substance or 
procedure, or allows a suit against the 
government in contracts. In these mat- 
ters there is usually little scope for 
judgment or discretion, as the law is 
specific, and the administration acts 
merely to apply the law to the facts. 
This is not done by an order, but by a 
decision. When it authorizes suits 
against the government, the legislature 
is simply giving a right of action where 
none existed before. Judicial control 
over actions taken by the administra- 
tion in respect to contracts will usually 
affect only the interpretation of the 
contract. Quéstions of constitution- 
ality, questions of due process of law, 
or questions of jurisdiction seldom arise 
in such connections. 

In nearly all cases involving the dero- 
gation of sovereign power, special legis- 
lative courts or tribunals have been 
given certain powers of control over ad- 
ministrative decisions. ‘These include 
the Customs Court, the Court of Cus- 
toms and Patent Appeals, the Court of 
Claims, and the Board of Tax Appeals. 
Since 4ll the sybjects handled by these 
tribunals give rise to many cases of a 
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highly technical naturd it seems desir- 
able to leave them with these controlling 
authorities.. 

The next class of statutory rights (or 
perhaps better, claims) consists of 
grants, pensions, old-age insurance, em- 
ployee compensation, the “right” to 
work for the WPA, the NYA, or the 
CCC, grants to states for old-age as- 
sistance, and the like. In all these in- 
stances the so-called right consists in 
the granting by the government of some 
sort of benefit. The right, if right it 
may be called, is not a right against gov- 
ernmental action, or a derogation of 
sovereign power, but rather a claim to 
governmental action in favor of the 
individual or the state. The benefit is 
given not only because of individual 
need, but also to further the general 
social welfare. The government in such 
cases is not an adversary, since it is 
trying to further the interests of society 
through bettering the situation of the 
individual; and the administration, in- 
stead of trying to prevent the individual 
from receiving a benefit, has the duty 
of securing to the individual any 
“rights” granted him by statute. 

Actions of government officials in 
these cases are in no sense commands 
or injunctions, as regulatory orders are; 
nor are they official statements of a legal 
requirement applied to the individual, 
as tax assessments are. They are es- 
sentially determinations of fact, as to 
whether the individual or the state 
meets the conditions set forth by law 
for receiving the benefit. Such deter- 
minations are made by the decision. 

Neither the legislators nor the courts 
have regarded benefits of this type as 
full-fledged rights. It is clear that they 
could not be such unless an appropria- 
tion existed with which to make them 
valid. It is less clear what claim an 
individual does or should have against 
an unfavorable decision when the ap- 
propriation does exist. In only one 
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instance has Cdhgress provided for ju- 
dicial control over actions denying 
benefits, or giving benefits of less 
amount than the individual has claimed 
as due him. This concerns old-age in- 
surance and survivors’ benefits, where, 
because the individual has contributed 
indirectly to the fund from which pay- 
ments are made, something resembling 
a contract exists. Even here, only a 
limited judicial control is permitted; 
that is, in respect to the proper proce- 
dure and to the basing of fact-findings 
upon the evidence. 

Since neither constitutional, statu- 
tory, nor common-law rights exist in 
respect to such benefits, and since this 
means that no “case” or “controversy” 
can arise over which constitutional 
courts can take jurisdiction (except, 
perhaps, as to whether statutory pro- 
cedure has, been followed), it appears 
that any control which Congress may 
desire to establish must be exercised by 
means of further administrative action 
or the action of legislative courts, or 
even, in the case of states, of Congress 
itself. Administrative control has al- 
ready been established by. the creation 
of such authorities as the Board of Vet- 
erans Appeals and the Adjudication Sec- 
tion in the Social Security Board, with 
the Board itself acting as a superior re- 
viewing authority. 


Absence of statutory control 


There is a very long list of actions 
taken by the government which appar- 
ently involve no rights or where the mat- 


ter of rights is a doubtful one, and which - 


are subject to little or no statutory con- 
trol. Some involve wardship, relief, ex- 
emption, and so on. Many have to do 
with the government’s own property or 
personnel, or with health, safety, and 
morals. In certain instances, where the 


laws are silent regarding control but - 


where there is a possibility that rights 
may be involved, the courts (at the 
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instigation of the individual bringing 
suit) have assumed jurisdiction and 
have taken control over such actions 
Where such is the case the control is 
by the district courts,’ which, in the 
absence of statutory provisions, have 
general jurisdiction over such admin- 
istrative action as they regard as jus- 
ticiable. 

In regard to many of these actions 
over which no control has been estab- 
lished by Congress, numerous commit- 
tees, boards, and similar controlling 
agencies with specifically limited powers 
have been set up by the administration 
itself. It w8uld be -possible for Con- 
gress to give control over many such 
actions to an administrative legislative 
court; but in most instances, because of 
the nature of the® subject matter in- 
volved, there seems little reason for 
doing so. 

The complexity of types of rights, 
then, has made it necessary to make 
wide differentiation between types of 
controlling authorities. This, in turn, 
is partly responsible for the complexity 
of the system of jurisdiction. 


CoMPLEXITY OF JURISDICTION 


It has been seen that administrative 
actions are not controlled by one au- 


‘thority, but by many. A brief glance 


will now be taken at the jurisdiction 
exercised by various courts over admin- 
istrative actions. 

Since the establishment of the Fed- 
eral Trade Commission in 1914, many 
specific statutes* have bestowed upon 

6 Packers and Stockyards Act, 7 U. S. C. 181, 


194, 195; Securities Act of 1933, 15 U.S. C. 
77a, 77i, 77x; Securities Exchange Act of 1934, 


e 


15 U.S. C. 78a, 78y, 78ff; Public Utility Hold- * 


ing Company Act of 1935, 15 U. S. C. Supp. V, 
79, 79x, 79z-3; Communications Act of 1934, 
47 U. S. C. is?, 402; Federal Power Act, 16 
U. S. C. Supp. V, 791a, 8250(b), 8251; Na- 
tional Labor Relations Act, 29 U. S. C. Supp. 
V, 151, 160; Federal Alcohol Administration 
Act, 27 U. S. C. Supp. V, 201, 204(h); Com- 
modity Exchange Act, 7 U. S. C. Supp. V, 1, 
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the circuit courts of appeals and the 
Court of Appeals for the District of 
Columbia a rather extensive jurisdiction 
over appeals from certain kinds of gov- 
ernmental acts, particularly those in- 
volving regulatory functions and tax 
matters. Many other administrative 
acts are controlled by the district courts 
or the three-judge district courts, which 
have either concurrent or exclusive juris- 
diction. . 

The district courts, as has been said 
above, possess general jurisdiction over 
justiciable administrative action which 
has not been given by specific statute to 
other authorities.” Thef are the chief 
‘authorities for enforcing not only con- 
stitutional and statutory law, but also 
the orders and decisions of administra- 
tive authorities. “This is particularly 
true in respect to penalties and for- 
feitures, and damage or reparation or- 
ders. Specific administrative acts are 
placed under the jurisdiction of the 
district courts by many individual stat- 
utes.8 It is thus evident that the dis- 


6g, 8, 9, 10a(1), 13a; Bituminous Coal Act of 
1937, 15 U.S. C. Supp. V, 828, 835(b), 836(b), 
(c), (d); Natural Gas Act, 15 U. S. C. 717, 
717r(b), 717s, 717t(b); Fair Labor Standards 
Act of 1938, 29 U. S. C. Supp. V, 201, 206, 
210, 215, 216; Agricultural Adjustment Act of 
1938, 7 U. S. C. Supp. V, 1281, 1362-67; Civil 
Aeronautics Act of 1938, 49 U. S. C. Supp. V, 
401, 646. 

728 U. S. C. 41. ‘ 

8 These acts include: Negative orders under 
the Motor Carriers Act, 49 U. S. C. 305(h); 
orders fixing rates and compentation for carry- 
ing mail, 39 U. S. C. 570, 28 U. S. C. 41(6); 
orders in re monopolization or restraint of 
trade by associations of agricultural producers, 
7 U. S. C. 292; orders for damages under the 
Perishable Agricultural Commodities Act, 7 
_U.S. C. 499g; marketing agreement orders in 
respect to anti-hog-cholera virus, 7 U. S. C. 
852, 853, 854; marketing agreement orders in 
respect to milk, fruit, tobacc8, vegetables, soy 
beans, and naval stores, 7 U. S. C. 608c; orders 
with or without marketing agreements, 7 U. 
S. C. 608b; orders to prevent monopolization 
or restraint of tgade in the fishing industry, 15 
U. S. C. 522; reparation orders under the 
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trict courts have a [rather extensive 
jurisdiction over administrative action. 
The District, Court for the District of 
Columbia, insofar as Federal adminis- 
tration is concerned, has virtually the 
powers of the other district courts. 
The three-judge district courts are 
ad hoc authorities. The administrative 
acts over which they have jurisdiction 
include the majority of the orders of 
the Interstate Commerce Commission; ° 
all but especially excepted orders of 
the Communications Commission; * or- 
ders of the Maritime Commission; 1 
and orders of the Secretary of Agri- 
culture under the Packers and Stock- 
yards Act*? and the Perishable Agri- 
cultural Commodities Act of 1930.4 
In addition to the jurisdiction that 
has been conferred upon these regular 
courts, statutory jurisdiction over spe- 
cific types of governmental action has 
been given to various special courts and 
tribunals. ‘These include the Court of 
Claims, with jurisdiction of a wide va- 


Water Carriers Act, 49 U. S. C. 916; fraud 
orders of the Post Master General, 39 U. S. C. 
259, 732; the denial of a certificate of clearance 
for the shipment of petroleum products, 15 
U. S. C. 715d; acts granting or denying per- 
mits as to interlocking directorates, 27 U. S. C. . 
208; and revocation of permits for the manu- 
facturing or dealing in denatured alcohol, 27 
U. S. C. 154-56. The jurisdiction of the dis- 
trict courts also extends to suits to impeach 
the awards of boards of arbitration under the 
Railway and Carriers by Air Labor Act, 45 
U. S. C. 159 (Fifth); suits under the Fed- 
eral Food, Drugs and Cosmetics Act of 1938, 
52 Stat. 1040, 21 U. S. C. Supp. V, 301, 
355(h); and suits under the Social Security 
Act as amended in 1939, 53 Stat. 1361, 42 
U. S. C. 405(c) (5) (9). 

® Urgent Deficiencies Act of 1913, 28 U.S. C. 
41, 47; Railroad Transportation Act of 1933, 
49 U. S. C. 44; the Motor Carrier Act, 1935, 
49 U. S. C. Supp. V, 305(h). 

1047 U. S. C. 402a, 402b for exceptions. 

1146 U. S. C. 1114 Supp. V. 

12 7 U. S. C. 217 (orders affecting stockyards 
and stockyard dealers); 7 U. S. C. 218c (or- 
ders ix re live poultry dealers and handlers). 

187 U, S. C. 499k. f 
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riety of claims afainst the government; 
the Customs Còurt, with jurisdiction 
over customs matters; the Court of 
- Customs and Patent Appeals, which 
acts as an appellate authority over the 
Customs Court and the Board of Patent 
Appeals; the Board of Patent Appeals, 
which reviews decisions of the patent 
examiners; the Processing, Tax Board 
of Review, with jurisdiction over prqc- 
essing tax appeals; the review com- 
mittees under the Soil Conservation 
and Domestic Allotment Act; the 
Board of Arbitration in railway dis- 
putes; the Commodity Exchange Com- 
mission, which serves as an appellate 
authority for certain acts of the Secre- 
tary of Agriculture; the Board of Tea 
Appeals, which reviews decisions of tea 
examiners; and the Board of Tax Ap- 
peals, which controls determinations of 
the Commissioner of Internal Revenue. 
A number of -other controlling authori- 
ties have been set up by administrative 
action, Examples of these are the 
Board of Veterans Appeals in the Vet- 
erans Administration, committees deal- 
ing with appeals from grades and stand- 
ards in the Department of Agriculture, 
the Board of Appeals in the Land Of- 
fice, and so on. 

Thus jurisdiction over administrative 
action is divided among the eighty-eight 
regular district courts and the United 
States District Court for the District 
of Columbia, the ad koc three-judge 
district courts, the circuit courts of ap- 
peals and the United States Court of 
Appeals for the District of Columbia, 
numerous special legislative courts and 
tribunals, and a large number of con- 
trolling authorities set up by admin- 
istrative action. Should this control be 
so scattered? 


REVIEW PROCEDURE 


Review procedure is employed when 
the person affected by an administrative 


‘court. 
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action appeals to the courts for relief, 
on the ground that’his rights are in- 
vaded. There are three chief types of 
review procedure, with certain varia- 
tions. These are: (1) ‘the civil suit, 
(2) the statutory injunction, and (3) 
the transcript-of-the-record method. 
Civil suit ; 

The civil suit is the typical way of 
invoking judicial control ovey admin- 
istrative action by the, district courts, 
where there is no express statutory pro- 
vision to the contrary, as well as where 
they are given express jurisdiction by 
statute. The ‘suit is brought according 
to the new Rules of Civil Procedure for 
the District Courts of the United States, 
which provide in Rule 2: “There shall 
be one form of action to be known as a 
‘civil action?” The case is handled, 
therefore, as are other civil cases. Ap- 
peals lie to the circuit courts of appeals 
and the Court of Appeals for the Dis- 
trict of Columbia, and from there to 
the Supreme Court by way of certiorari 
or certified question.** 

There are various exceptions.to this 
method: of bringing a suit in a district 
Several acts especially confer 
upon the regular one-judge district court 
power to enjoin administrative orders.*5 
Moreover, certain exceptions to the 
standard Civil Procedure are laid down 
in the Rules of Civil Procedure itself.** 


Statutory injunction 


The statutory injunction is the method 
of bringing before the three-judge dis- 
trict courts a case to control admin- 
istrative action. ‘This procedure .has 


14 28 U. S. C. 225, 347. 

15 For example: Longshoremen’s and Harbor 
Workers’ Compapsation Act of 1927, 33 U. S. 
C. 921(b) ; Federal Alcohol Administration Act 
of 1934, ix re interlocking directorates, 27 U. 
S. C. 208(a) ; the Agricultural Adjustment Act 
of 1935, 7 U. S. C. 608c(15) Supp. V. > 

16 Rule 81, . 
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the effect of a review, although it is 
actually a de novo suit. The person 

«deeming himself injured files a written 
petition specifying the relief sought, 
which may be to enjoin, set aside, annul, 
or suspend the action. Copies of the 

petition are filed with the office of the 
secretary of the authority which has 
taken the action and with the Depart- 
ment of Justice. The authority must 
make an answer.” The judge who re- 
ceives sich an application must call 
together two other judges, one of whom, 
at least, must be a circuit judge. The 
hearing is given precedence over other 
cases and must be expeé@ited in every 
way.® Since the suit is de novo, a new 
trial of the case takes place. The trial 
presumably follows the New Rules of 
Civil Procedure ins8far as they are ap- 
plicable. 

Appeal is not taken to the circuit 
courts of appeals, as is the case with 
the decisions of the regular district 
courts. Instead, the matter goes to the 
Supreme Court?® upon direct appeal, 
rather than upon certiorari or certified 

. question; hence the Court may not 
exercise discretion as to whether or not 
it will hear the appeal. 
Court may affirm, reverse, or modify, 
as the case may require, the final judg- 
ment or decree of the district court. 
Nothing is said in any statute which 
provides for this procedure, as to the 
conclusiveness of the fact-finding of the 
administrative authority; but the re- 
quirement of a de novo Suit obviously 
means that the facts are established 
during the trial of the case in the court. 


17 See for example procedure ix re L.C.C., 28 
U. S. C. 45, 46, 47. It should be noted that 
the I.C.C.. procedure has been adopted by 
statute for certain acts of the Communications 
Commission, 47 U. S. C. 4@2(a); the Mari- 
time Commission, 46 U. S. C. 1114; and cer- 
tain acts of the Secretary of Agriculture, 7 
U. S. G. 217, 218c and 499k, Supp. V. 

18 28 U. 5. C447. 

19 28 U. S. C. 47a. 
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Transcript of the al 


The ‘transcript-of-the-record method 
of control has been adopted by Con- 
gress in many instances since the estab- 
lishment of the Federal Trade Commis- 
sion in 1914. It is the common (and 
in most cases, the exclusive) method 
for the control of the administrative 
orders of the Federal Power Commis- 
sion, the Civil Aeronautics Authority, 
the Administrator under the Fair Labor 
Standards Act, the Bituminous Coal Di- 
vision in the Department of the Interior, 
the Securities and Exchange Commis- 
sion, the Commodity Exchange Commis- 
sion, the National Labor Relations 
Board, the Federal Trade Commission, 
the Federal Communications Commis- 
sion, the Foreign-Trade Zones Board, 
the Federal Alcohol Administration, the 
Federal Reserve Board, the Interstate 
Commerce Commission in respect to 
orders under the Clayton Act, and the 
Secretary of Agriculture in respect to a 
few acts. 

The transcript-of-the-record method 
is used principally to bring cases before 
the circuit courts of appeals and the 
Court of Appeals for the District of 
Columbia. With some variations in de- 
tail, the procedure is as follows: Any 
person aggrieved by the administrative ` 
action of the above authorities (with 
certain exceptions) to which he is a 
party may obtain a review in the ap- 
propriate circuit court of appeals, by 
filing in such court, within sixty days 
after the entry of the action (always an 
order), a written petition praying that 
the action be modified or set aside in 
whole or in part. A copy. of the peti- 
tion is served upon the administrative 
authority concerned, which thereupon 
must certify and file with the court a 
transcript of the record upon which the 
order complained of was entered. 

In order to make the case a true ap- 
peal, and to prevent litigants from evad- 
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ing original invpstigation of the matter 
by the administrative authority, the 
statutes usually provide that no objec- 
tion to the order shall be considered by 
the court unless such objection shall 
have been argued before the authority. 
The findings of fact of the authority 
are to be held conclusive if supported 
by. evidence or testimony. , No new evi- 
dence can be introduced without cqurt 
consent, given for good cause only, and 
withheld if such evidence could have 
been made available at the original hear- 
ing. The authority may modify its find- 
ings of fact by reason of new evidence, 
and its modified findings are treated as 
are the original findings. 

The court generally has power to af- 
firm, modify, enforce, or set aside in 
whole or in part the order of the admin- 
istrative authority. Review lies to the 
Supreme Court upon certiorari or certi- 
fied question. , 

These provisions in respect to the 
transcript-of-the-record procedure are 
not laid down by any single statute, but 

‘by’ at least one separate act for each 
of the authorities affected. Sometimes 
there are three or more statutes govern- 
ing various acts of the same authority. 
Although the provisions of such statutes 
are very similar, they vary in details. 
‘Hence there are not only three sepa- 
rate types of judicial procedure for 
controlling administrative action, but 
minor differences within each type. Is 
such a situation necessary or desirable? 

Special procedures exist in the vari- 
ous special courts, tribunals, and ad- 
ministrative authorities controlling ad- 
ministrative action. 


ENFORCEMENT PROCEDURE 


The district courts and the United 
States District Court for the District 
of Columbia have general jurisdiction to 
enforce the determinations of adminis- 
trative authorities, where there is legal 
provision for forfeiture, penalties, or 
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criminal punishment for disobedience; ?° 


or where the statutes make no specific — 


provision for the enforcement of admin= 
istrative acts. Most of the regulatory 
statutes, however, do frovide for en- 
forcement. The system of enforcement 


before the district courts varies accord- - 


ing to the nature of the action; that is, 
a general order, a cease and desist order, 
and a damage or reparation order will 
all be enforced in different ways. 

The statutes contain a rtumber of 
provisions as to the enforcement of gen- 
eral orders issued by regulatory authori- 


` ties. The details of these provisions are 


so varied that no summary analysis of 
them is possible. In general, however, 
they state that after a hearing, the court 
may enforce the order by injunction or 
other proper process. i 

The laws are much more nearly uni- 
form as to the enforcement of certain 
cease and desist orders by the district 
courts. This is done chiefly by a tran- 
script-of-the-record procedure. As a 
rule, the authority files a petition asking 
that the order be enforced; and certi- 
fies and files a transcript of the record, 
giving the testimony taken, the findings 
and the order, the trial examiner’s re- 
port, and the testimony taken before 
him. Notice of the suit is sent to the 
Attorney General, who defends it for the 
administrative authority. The statutes 
usually provide either that the facts as 
found by the administrative authority 


‘are prima facie evidence or (in a few 


cases) that fhey are conclusive if sup- 
ported by the evidence. 

In some instances, though not always, 
the statutes provide that no objection 
not raised in the hearing shall be con- 
sidered by the court. As a rule, addi- 
tional evidence may be adduced by 
either party enly when the ‘court, be- 
ing satisfied that the same is material 
and that there were reasonable grounds 
for failure to adduce it in the Bearing 

20 28 U. 5. C. 41(2) (9). 
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- before the administrative agency, shall 
order it to be taken. . The agency may 
~ modify the order because of the new evi- 
dence. The court has the power to en- 


force, set aside, enjoin, or modify the’ 


order. The statutes are usually silent 
as to further review, but the general 
- provisions of law regarding appeal to 
the circuit courts of appeals, and grom 
these to the Supreme Court, would seem 
to be applicable. N 
e 


e 
Damage and reparation orders 


An entirely different procedure exists 
- for the enforcement o& damage and 
reparation orders issued by the Inter- 


state Commerce Commission, the Com-: 


‘munications Commission, the Secretary 
of Agriculture, theeUnited States Mari- 
time Commission, the National Labor 
Relations Board,?* and the National 
` Railroad Adjustment Board. 

In all instances except those involving 
a National Labor Relations Board order 
for-reinstatement with back ‘pay, which 
is upon the transcript of the record,” 
the enforcement of damage and repara- 
tion orders is by a de novo suit brought 
by the one for whose benefit the order 
was issued. The trial of suits proceeds 
like other suits for civil damages, ex- 
cept that: (1) in the trial of such suit 
the findings and order of the regulatory 
authority shall be prima facie evidence 
of the facts therein stated; (2) the peti- 
tioner is not liable for costs; and (3) if 
the petitioner finally prevails, he is al- 
lowed a reasonable attorney’s fee to be 
taxed and collected as a part of the 
costs of the suit. 

The circuit courts of appeals and 
the Court of Appeals for the Dis- 
trict of Columbia have jurisdiction 


21 The district courts have jurisdiction to 
enforce National Labor Board orders only 
when the circuit courts to which applications 
are måde are on vacation. 29 U. S. C. 160(e). 

22 29 U. S. C? 160 Supp. V. 
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to enforce a number fof orders of ad- 
ministrative authorities. This juris- 
diction includes the cease and desist 
orders of ‘the Federal Trade Commis- - 
sion,” the Interstate Commerce Com- 
mission, the Federal Communications 
Commission, and the Federal Reserve 
Board under the Antitrust Act; ** the 
National Labor Relations Board’s orders 
tq cease and desist from unfair labor 
practices; 2° the orders of the Secretary 
of Agriculture affecting packers; ° and 
the orders of the Commodity Exchange 
Commission in respect to contract mar- 
kets.27_ All these cases are handled by 
a transcript-of-the-record procedure. 
This procedure differs considerably 
from the transcript-of-the-record proce- 
dure in the district courts. 
variations in the statement of this proce- 
dure for various authorities, but sub- 
stantially it is this: The authority issu- 
ing the order files a petition praying that 
the order be enforced, and files with the 
court a transcript of the record along 
with the order of the authority. As a 
rule, the order of the authority is to be 
considered as final if supported by evi- 
dence or testimony. New evidence may 
be introduced at the request of either 
party if it is material and there was a 
reasonable ground for failure to adduce 
it in the hearing before the authority is- 
suing the order. New fact-findings may 
be ordered by the court, which are con- 
clusive to the same degree as the first. 
The court as a rule has power to affirm, 
enforce, set aside, enjoin, or modify the 
order of the administrative authority. 
In all cases the statute provides for re- 
view of the decisions of the circuit court 
by the Supreme Court upon certiorari, 
and in a few instances by certified ques- 
tion also. In some instances the provi- 


2315 U. S. C. 13, 13a, 14, 18, 19, 45. 
2415 U. S. C. 21. 

25 29 U. S. C. 160(c)-(e). - 

267 U, S. C. 193-94. 

277 U. S. C. 9, 13 (a). 
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| are almost identical 
orcement. 


. ‘sions as to con 
with those for en 


Other administrative orders 


Other administrative orders enforced 
by the circuit courts of appeals include 
the orders of the Secretary of the In- 
terior in re bituminous coal,?* and the 
orders of the Commodity Exchange 
Commission refusing to designate .a 
board of trade as a contract market.?® 

Beside the civil methods of -enforce- 
ment, there are numerous criminal sanc- 
tions. Since a jury trial may be neces- 
sary in such Cases, the district courts 
alone have jurisdiction. The procedure 
before them is governed by their own 
rules. Appeals from their action are 
controlled by the provisions of law gov- 
erning appeal to the circuit courts of 
appeals,*° 


DEFECTS OF PRESENT SYSTEM 


The description of the system as it 
exists has shown that there are a multi- 
tude of controlling authorities organized 
on various principles; that our consti- 
tutional and judicial doctrines of rights, 
combined with the doctrines as to “case” 
and “controversy,” make it necessary to 
give constitutional courts control over 
certain actions, and impossible to give 
them control over other actions; that 
any judicial or quasi-judicial control ex- 
ercised over actions of the latter type 
must be lodged in the hands of either 
legislative courts or administrative au- 
thorities; that jurisdiction to control or 
enforce various types of action is di- 
vided, in many cases without rhyme or 
reason, among numerous authorities of 
several kinds, governed by various rules 
of procedure; and that some of these 
authorities are controlled, in turn, by 
the higher courts. 

28 15 U. S. C. 836(c). 


297 U. S. C. 8. 
30 28 U. S. C. 225, 346, 347. 
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What are the chief difficulties of the 
present situation? 

In the first place, the present system ~ e 
is so complex and so illogical that very 
few persons understand it. Hence, indi- 
viduals may not know their rights or’. ` 
know how rights may be enforced. 

In the second place, the lower courts 
are not expert in administrative matters, 
and some of them may have little knowl- 
edge ore understanding of the complex 
cases which come before them. This 
may result both in injustice and in an 
excessive number of appeals, expensive 
alike to individuals and the government. 

When a laiwe number of courts are 
required to pass upon similar questions, 
there will necessarily be a wide variety 
of opinions. After the passage of a 
statute such as the National Labor Re- 
lations Act or the Securities and Ex- 
change Act, there may be untold con- 
fusion for several years, not only as to 
its constitutionality, but also as to its 
interpretation. In the meantime the 
administration operates in a wide sea 
of uncertainty. Even when administra- 
tive acts are reviewed only by the circuit 
courts of appeals, the fact that there 
are eleven of these courts precludes uni- 
formity. The decisions of the Board of 
Tax Appeals may be taken as an ex- 
ample of acts reviewed by the circuit 
courts of appeals. It is safe to say that 
here the value of the court decisions as 
precedents is largely lost, since they are 
in conflict on point after point in respect 
to the Federal’ tax law. Whatever unity 
and harmony might be developed by the 
Board on related questions is destroyed 
when eleven co-ordinate higher courts 
give diverse opinions on the same ques- 
tion. It is also impossible to administer. 
the conflicting decisions of the different 
circuits effectively. 

The difficulty of conflicting decisions 
is augmented by a wide variety of im- 
plications and points of view expfessed 
by these various courts. “When one or 
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more of the eleven courts has intimated 
* a favorable view toward the individual 
~and against the government on certain 

points, even ‘hough the Board of Tax 
* . Appeals and other courts have held dif- 
ferently, cases are bound to be brought 
by many persons in those circuits giving 
a favorable interpretation. It is a noto- 
rious fact that some circuits are ustfally 
favorable to the government, whereas 
others are nearly always adverse; with 
the result that the government will bring 
test cases in a favorable circuit, and 
large corporations with their various 
ramifications will try to bring cases in 
a circuit in which the g@vernment sel- 
dom wins. 


A HIGH ADMINISTRATIVE COURT 
NESDED 


What can be done about the present 
situation? First, it seems advisable to 
make a clear distinction between suits 
of a private nature and suits which in- 
volve governmental action. The former 
suits should be brought in the regular 
courts; the latter, with certain excep- 
tions, should be brought in a high 
administrative constitutional court for 
administrative appeals. 

The exceptions to the jurisdiction of 
such a court over administrative action 
should be the large number of govern- 
ment acts that are nonappealable or 
nonjusticiable for one reason or another. 
These should either be left where they 
are or be given to a special administra- 
tive tribunal or a legislative court if 
some control seems needed. 

The high administrative constitu- 
tional court would, to all intents and 
purposes, have jurisdiction over all 
appealable administrative orders, .ad- 
ministrative decisions which by statute 
are made appealable, arti decisions of 
certain administrative tribunals such as 
the Board of Tax Appeals and the Proc- 
essing Tax Board of Review. It does 
not seem advisable at present to give 
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to such a court jurisdiftion over Patent 
Office or Customs determinations, since 
they are af a very specialized nature 
and are being handled very well by the 
Customs Court and the Court of Cus- 
toms and Patent Appeals. 

This administrative court would have 
jurisdiction over the great majority of 
government. regulatory actions which 
may injure the individual in his con- 
stitutional or statutory rights. It would 
take over most of such jurisdiction now 
lodged in the eighty-eight district courts, 
the three-judge district courts, and the 
eleven circuit courts of appeals, in re- 
spect to administrative acts and in re- 
spect to questions of constitutionality 
which might arise in connection with 
any matter -coming before it. This 
court should be given jurisdiction to en- 
force its decisions, and to enforce acts 
of administrative authorities which do 
not involve reparations, fines, penalties, 
or forfeiture or imprisonment. Enforce- 
ment of this latter type of decision or 
order should be left to the district courts 
which can have a jury. The high ad- 
ministrative court would be strictly an 
appellate authority, hearing appeals 
from governmental action insofar as 
the individual is concerned, and enforc- 
ing such action insofar as the govern- 
ment is concerned. 


ADVANTAGES OF SUGGESTED COURT 


Appeal should lie from this high ad- 
ministrative tribunal to the Supreme ` 
Court not by writ of certiorari, as at 
present, but as of right. This would do 
away with the present, difficulty that 
many administrative questions are not 
finally decided because the Supreme 
Court under its rules will not grant the 
petition for certiorari. There is reason 
to believe that if administrative cases 
were decided by this authoritative high 
court for administration, there would 
be few instancés where an appeal to the 
Supreme Court would be desired; and 
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that the same réult brought about by 
the discretionary writ of certiorari—that 
is, keeping cases before the Supreme 
Court to a minimum that can be handled 
——would be accomplished. 

The power of such a court should be 
confined to deciding (upon appeal for 
review or enforcement) questions of 
constitutionality, jurisdiction, abuse of 
power, and law. The facts found by ad- 
ministrative bodies as a basis for their 
determinations should be conclusive: if 
supported by evidence. Such a court 
should have power to enforce or to set 
aside an administrative act, but not 
power to modify or amend it. In case 
it seems that the administrative act 
should be amended, the court should 
remand it to the administrative au- 
thority for action. In this way the 
court would be prevented from entering 
into the field of active administration. 

Because of the relatively small num- 
ber of cases that such a court would be 
called upon to decide (about seven or 
eight hundred a year, judging from the 
present situation), it is believed that a 
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bench of eleven judges would be suffi- 
cient. The court should be organized 
into divisions corresponding to the most ` 
important types of admjnistrative ac- 
tions, such as taxation, Jabor relations, 
unfair trade practices, and so on. The 
court should be ambulatory in nature, 
with divisions or a judge of a division 
sittiħg in various cities as cases arise.°* 

In addition to simplifying control 
over administrative action, thus making 
it understandable, the establishment of 
such a court would greatly decrease the 
cost of litigation to individuals and to 
the government, would help to clarify 
the distinctio? between public law and 
private law, and would tend to develop 
a systematic and easily understood ad- 


ministrative law. 
e 

31 For more details in re the organization of 
such a court, see F. F. Blachly and Miriam E.. 
Oatman, Federal Regulatory Action and Con- 
trol, Supporting Statement XIV, p. 349, which 
is a tentative draft of a bill to establish a 
United States Court of Appeals for Adminis- 
tration, introduced in the 76th Congress, 1st 
session, and which embodies most of the pro- 
posals made in this article. á 
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. Judicial Control of Administrative Deckions 


. By J. Rotanp PENNOCK , 


. TE foregoing pages have made 
clear the great extent to which the 
traditional device of general legislation 
enforced by prosecution of offenders in 
_ the ordinary courts has given way eto 
administrative regulation. The issuance 
of positive orders requiring or prohibit- 
-ing specifi@d acts, and’ the granting or 
refusal to grant °permission to act in 
this or that fashion, are becoming the 
characteristic types of governmental ac- 
tivity. Furthermore, whenethere is dis- 
pute between the government and af- 
fected individuals regarding the terms 
of ‘an administrative order, the refusal 
to grant a license, ow the like, this dis- 
pute is likely to be adjudicated in the 
first instance by an administrative tri- 
bunal rather than by a regular court. 
In other cases, even disputes between 
private individuals which arise out of 
modern regulatory legislation are sub- 
mitted to administrative agencies for 
adjudication. 

The result of all this is that the 
precise way in which legislation af- 
fects private rights is determined by 
administrators rather than by courts. 
That there are good and sufficient 
reasons for the change has already been 
pointed out. The fact remains, how- 
ever, that these administrators are gen- 
erally hedged about with considerably 
fewer guarantees of indepehdence than 
are courts. It is natural, therefore, that 
persons whose rights and interests are 
at stake should demand some protec- 
-tion against illegal and arbitrary actions. 

Accordingly, in this country, most 
final administrative determinations af- 
fecting private rights arg subject to 
some measure of judicial review. This 
is felt to be in line with the Anglo- 
Saxon principle of the “rule of law,” 
and, more specffically, it is held by the 


courts to be required by the doctrine 
of the separation of powers. 


THE Courts’ SPHERE oF ACTIVITY 


To have all administrative deterthi- 
nations reviewed by the courts; how- 
ever, would impose upon the judiciary 
an impossible burden. Such procedure 
would also reduce the administrative 
process to little more than a formality, 
and would destroy its advantages. How 
to avoid this stultifying result and yet 
preserve a sufficient check upon admin- 
istration, then, is the problem. The 


solution which has been developed takes 


the line of defining certain areas with- 
in which administrative determinations 
shall be final, thus confining the issues 
which can be appealed to the courts 
within manageable limits and preserv- 
ing sufficient power and autonomy for 
the administrators. In general, the 
courts confine themselves in this field 
to a threefold sphere of activity: they 
see to it that the administrators act 
according to law, that they follow a 
procedure which is fundamentally fair, 
and that their determinations of the 
facts are not arbitrary and capricious. 

One should hasten to add that the 
courts do not exercise a general super- 
vision over the acts of administration 
any more than they do over the acts 
of legislatures. In the former case, as 
in the latter, they pass upon the actions 
of agents of the government only inso- 
far as it is necessary for the settlement 
of “cases” or “controversies” brought 
before them for decision. Moreover, 
statutory and other provisions for judi- 
cial review, with greater or less strict- 
ness, confine the right to sue to those 
whose private rights are affected by the 
acts complained of. In this way finality 
is given to many administrative deter- 
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minations at the outset, even though 
private interests may be affected. For 
example, a manufacturer has no “right” 
to be permitted to submit a bid for a 
government contract; because the gov- 
ernment can buy from whomever it 
wants. It follows that a manufacturer 
„has no legal redress if he is denied the 
right to bid, even though the denial 
may have been based on a misconstxuc- 
tion of the law relating to the submis- 
sion of bids.* 

Mention should be made of the four 
principal routes by which the decisions 
of administrative officials may come be- 
fore the courts for review. First comes 
the suit against the offending official 
for damages. Much more important to- 
day are actions to restrain or compel 
administrative action. These suits take 
the form of requests addressed to the 
courts for some one of the great writs— 
injunction, mandamus, habeas corpus, 
prohibition, quo warranto, or certiorari. 
Again, in certain cases the administra- 
tive agency is powerless to enforce its 
orders against recalcitrants except by 
resort to the courts. All appropriate 
questions regarding the validity of its 
order may then be contested in the 
course of this suit. This is the situa- 
tion, for instance, with orders of the 
National Labor Relations Board, as it 
was also with those of the Federal Trade 
Commission before 1938. Finally, the 
- statute establishing the administrative 
agency in question may itself establish 
the right and provide the means for 
review of its determinations. This is 
becoming increasingly common, and 
characterizes most of the regulatory 
authorities of the Federal Government 
today.” 


1 Perkins v. Lukens Steel Co., 310 U. S. 113 
(1940). : 

2 The literature on the subject of judicial 
review of administrative determinations is 
voluminous. A classic treatise on the subject 
is John Dickinson’s Administrative Justice 
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Basis oF JupicrAL REVIEW 


The constitutional requirements re:° 
garding the extent of jugicial review of 
administrative determinations by no 
means spell out the whole story as to 
just how much finality is in fact al- 
lowed to these decisions. Nevertheless, 
a Consideration of these requirements is 
the logical starting place for an inquiry 
into tke broader subject. What they 
are varies greatly with the nature of the 
case, but there is a rule broad enough 
and capable of sufficient latitude of 
interpretation that it may be said to 
cover most df the ground. This is the 
formula that the courts will review 
questions of law but will accept the 
administrative findings as to the facts. 
This rule is not Without its exceptions 
and qualifications, as will appear in 
due course, nor is the distinction be- 
tween law and fact always as clear as 
might be supposed. 5 

Let us begin with the apparently 
simple principle that all questions of 
law are subject to review by the courts. 
If a court felt it essential to explain the 
basis for this well-established rule, it 
would probably declare that it is the 
nature of the judicial power to include 
all matters involving interpretation of 
law, and also point to the doctrine of the 
separation of powers and, in the case of 
the Federal Government, to the express 
provision of Article III of the Constitu- 
tion delegating all judicial power to the 
Federal courts. In most instances the 
due process clauses of the Fifth (in the 


and the Supremacy of Law in the United 
States {Cambridge: Harvard University Press, 
1927). James Hart’s An Introduction to Ad- 
ministrative Law, with Selected Cases (New 
York: F. S. Crofts and Co., 1940) constitutes 
a more up-to-date treatment in the form of 
a combination textbook and casebook. The 
present writer has dealt more, fully with sub- 
jects herein treated in his Administrajion and 
the Rule of Law (New York: Farrar & Rine- 
hart, 1941), 
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case of the Federal Government) and 

Fourteenth (in case of a state govern- 
*ment) Amendments would be held to 

establish the me requirement. 

A few examples will serve to explain 
the meaning of the rule as well as to 
- illustrate its difficulties. The question 
of law involved may have to do with 
the jurisdiction of the administrafive 
official or agency. This was frequently 
if not generally true of the old Gamage 
suit cases, in which the chief ground for 
attack upon the official was that he had 
acted ultra vires, as in the case of suit 
for damages for false arrest. 

, Similarly, if the immigr&tion authori- 
ties refuse admission to a person claim- 
ing to be a citizen, and if the matter 
hinges upon the proper interpretation 
of the law of citizen$hip, the courts will 
review that question, for the jurisdiction 
of the immigration authorities does not 
extend to the exclusion of citizens. Fur- 
thermore, even though the case involved 
a legal question which did not relate to 
the jurisdiction of the administrative 
agency, the result would be the same. 
For instance, if the law provided for 
the exclusion of aliens who had been 
convicted of offenses involving moral 
turpitude, the courts would review 
an administrative determination as to 
whether a specified offense did involve 
moral turpitude. 

Sometimes, however, the line between 
a question of fact and a question of law 
is far from clear. Take, for example, 
a holding that citrus canker is a con- 
tagious disease. Is this a finding of 
fact ‘about citrus canker, or an inter- 
pretation of the meaning of “contagious 
disease”? ® 


LIMITATIONS ON JUDICIAL REVIEW 


The rule that the courts will always 
review administrative determinations of 
legal questions is subject to certain ex- 
ceptions or modifications. First of all, 

2 See Stockwell v. State, 110 Tex. 550 (1920). 
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there are cases arising bat of situations 
in which the government has granted 
some sort of favor or gratuity. The 
theory in these instances is that the 
beneficiaries could have been granted 
absolutely nothing, and that therefore 
the government is depriving them of 
nothing they have a right to demand, 
no matter how it decides the extent, if 
any, of the favors they are to receive. 
These cases are often referred to as 
instances of qualified rights. The vet- 
erans’ bonus is a prime example. An- 
other is supplied by the free distribu- 
tion of public lands. The admission of 
aliens into this country also comes un- 
der the heading of a governmental favor. 
Where the government provides a busi- 
ness sérvice which people may use or 
not as they see fit, the situation is quite 
similar. 

In all these cases, constitutional rights 
are at a minimum, and such statutory 
rights as may be conceded are likely to 
be interpreted very strictly. Here it is 
even possible to give administrative offi- 
cials the authority to make final deter- 
mination of questions of law, thus en- 
tirely shutting off court review.* As a 
rule, however, the statutes dealing with 
such matters make provision for judicial 
review in excess of the constitutional 
minimum, 

A second class of cases is treated in 
a somewhat similar fashion, not because 
of the limited rights of the individual, 
but because of the vital and urgent na- 
ture of the government’s requirements. 
The principal examples of this class are 
cases arising out of the collection of 
public revenues. While questions of law 
are subject to review in revenue cases, 
the administrative interpretations are 
highly respected and sometimes granted 


4 Congress seldom goes as far as this, but it 
did so in the case of the soldiers’ bonus legis- 
lation, and its action was upheld by a Federal 
Circuit Court of Appeals. United States v. 
Mroch, 88 F (2d) 888 (1937). 
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a presumptive vdlidity which approaches 
finality. 

Finally, in this connectiqn, mention 
should be made of cases where the 
question involved, while technically a 
matter of inerpretation of the law, is 
obviously one which the administrative 
officials concerned are much more com- 
petent to decide than are the courts. 
Examples are supplied wherever regu- 
latory statutes use terms which have a 
special meaning among practitioners of 
the trade or business being regulated. 
There is no absolute administrative 
finality in such matters, nor can it even 
be said that there is a clearly formu- 
lated rule granting a strong presump- 
tion to the administrative determination. 
Nevertheless, the practice of thé courts 
seems to accord with such a rule.® 


THE SUBSTANTIAL-EVIDENCE TEST 


On questions of fact the administra- 
tive determination, or finding, will be 
accepted as final. ‘This is the second 
part of the general rule. Again, certain 
qualifications and explanations are in 
order. To be granted finality, admin- 
istrative fact-findings must be supported 
by substantial evidence. This proviso 
is almost uniformly set forth in all mod- 
ern regulatory legislation, but whether 
` it is or not, under one pretext or an- 
other it will be applied by the courts. 


5See Edwin W. Patterson, The Insurance 
Commissioner in the United States (Cam- 
bridge: Harvard University Press, 1927), pp. 
491-95. See also Securities and Exchange 
Commission v. Associated Gas and Electric 
Co., 99 F (2d) 795, at 798 (1938), where a 
Federal Circuit Court of Appeals made the 
following statement: “We are dealing with 
a new act the administration of which is the 
peculiar function of the Securities and Ex- 
change Commission. One of the principal 
reasons for the creation of such a bureau is 
to secure the benefit of special knowledge ac- 
quired through continuous experience in a diffi- 
cult‘and complicated field. Its interpretation 
of the act should control unless plainly er- 
roneous.” 
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An amusing example is supplied by 
the action of a state court in a work- 


men’s compensation case, where a work- 


man had come home iwy bad physical 
condition, had told his wife that a three- 
hundred-pound block of ice had fallen 
on him as he was putting it in the base- 
ment of a saloon, had told the same 
stofy to the doctor, and had died a few 
hours later of delirium tremens. The 
other nten who worked on the ice wagon 
had testified that they had’ put the 
ice in the basement while he was in 
the saloon, drinking. The commission 
awarded damages on the ground that 
the injury w& sustained “in the course 
of employment.” Although. the statute 
provided that administrative findings of 
fact should be final, the court held that 
this was not a fin@ing of fact, but an 
arbitrary determination, and reversed 
the commission. 

The phrase “substantial evidence” is 
obviously far from precise. It means 
more than a “scintilla” and Jess than 
“the weight of evidence.” Generally, 
the courts show at least as much respect 
for the administrative finding as a judge 
is supposed to pay to a jury verdict, and 
the tendency of the Federal courts to- 


. 


day is to go beyond this. They uphold. 


the finding unless it is “clearly arbi- 
trary,” or unless it is not confirmed by 
“such relevant evidence as a reasonable 
mind might accept as adequate to sup- 
port a conclusion,” ® regardless of the 
evidence on the other side. 

The leeway which this formula leaves 
to the courts allows considerable accom- 
modation of the law to the particular 
situations, and in this way the nature, 
the composition, and the procedure of 
the administrative agency may have a 
good deal to do with the respect given 
to its verdicte Commissions which are 
believed to be nonpolitical bodies, fol- 
lowing procedures which commend them- 


8 Consolidated Edison Co. y. National Labor 
Relations Board, 305 U. S. 197 at 229 (1938). 
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selves for their fairness, are likely to 
receive favorable treatment by the 
‘courts. One consequence of this fact 
is that the Féderal regulatory agencies 
on the whole have been upheld -more 
regularly than have the state agencies. 
The flexibility permitted by the sub- 
stantial-evidence formula also gives an 
opportunity for the prejudices of judges 
to affect the law, and there can be no 
doubt that it has operated im this 
fashion. 7 

One other factor relevant to the ap- 
plication of the substantial-evidence test 
deserves mention. 
various kinds of questions*of law, some 
of which are more appropriate for ad- 
ministrative decision than others, so also 
questions of fact are by no means all 
alike. More specifi@ally, there are so- 
called “primary facts’”—matters which 
can be established by direct testimony 
—and there are “ultimate facts,” which 
must be arrived at by a process of in- 
ference from the primary facts. For 
example, the question of whether or 
not a union representative made a cer- 
tain statement would be a primary fact. 
But in a complicated labor dispute, the 
question of whether or not the employer 
had refused to bargain with representa- 
tives of labor might depend upon a 
rather complicated series of inferences 
from primary facts. For instance, if 
the employer canceled a conference that 
had been arranged by Labor Depart- 
ment conciliators, it might (or might 
not) be inferred that he must have 
known that the conciliators were em- 
powered to speak for his employees. 
The conclusion as to whether or not 
he had refused to bargain collectively 
would depend upon this factual infer- 
ence. In a case like this, the courts are 
likely to be less ready to Accept the ad- 
ministrative finding of facts without 
independent examination than where no 
such inference is involved.’ 

7See National Labor Relations Board v. 


Just as there are 
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Consrrep rian al Facts 


In addition to the substantial-evi- 
dence test,*the rule of administrative 
finality as to facts has been subjected 
to one other exception. Where consti- 
tutional rights hinge on a determination 
of facts, the courts have reserved the 
right to review the determination and 
to arrive at their own independent deci- 
sioh, paying due respect to the admin- 
istrative proceedings but admitting and 
considering new evidence which was not 
presented to the administrative agency, 
if it is offered.’ 

The commonest example of this type 
of case arises where it is alleged that a 
rate-fixing order will prevent the owners 
of the business whose charges are being 
regulated from receiving a reasonable 
return on the fair value of their prop- 
erty. This is alleged to constitute a 
taking of their property without due 
process of law, and so to deprive them 
of their constitutional rights. In addi- 
tion to the confiscation cases, a similar 
situation has arisen where an adminis- 
trative officer, by his determination of 
the facts, is able in effect to bring within 
the purview of the commission a case 
which otherwise would not be within its 
jurisdiction, and could not constitution- 
ally be placed within its jurisdiction. 
In such a case, it has been held that 
Article HI of the Federal Constitution, 
which places all judicial power in the 
Federal courts, prohibits the delegation 
of such power to administrative offi- 
cials.® . 


Columbian Enameling and Stamping Co., 306 
U. S. 292 (1939). 

8 Crowell v. Benson, 285 U. S. 22 (1932); 
St. Joseph Stock Yards Co. v. United States, 
298 U. S. 38 (1936); and Baltimore and Ohio 
Railroad Co. v. United States, 298 U. S. 349 
(1936). If the statute so provides—and they 
increasingly do—the courts will not themselves 
hear the new evidence but will remand the 
case to the administrative agency ordering it 
to hear and consider such evidence. 

5 Crowell v. Benson, cited above, note 8. 
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While the cass establishing this doc- 
trine of constitutional facts have not 
yet been overruled, there is good reason 
for believing that the Supreme Court 
is veering away from the doctrine and 
even that it may be entirely abandoned. 
It is significant that in the St. Joseph 
case, cited in note 8, Justice Stone took 
issue with the majority of Court, as 
then constituted, on the doctrine: of 
independent review of constitutional 
facts, and that in the Benson case, Jus- 
tice Roberts joined with Justice Stone 
in dissent. More recently, in a case 
involving the allegedly confiscatory ad- 
ministration of an oil proration statute, 
the Court has shown itself ready to go 
a long way in upholding the.commis- 
sion’s discretionary authority in such 
matters. It is perhaps significant that 
Justice Roberts, in dissenting, expressed 
the belief that the majority opinion an- 
nounced principles with respect to the 
review of administrative action which 
ran counter to the established rules.?° 


Farr PROCEDURE 


Up to this point we have discussed 
only two parts of the threefold check 
which the courts apply. It remains to 
consider their enforcement of fair pro- 
cedure. This aspect of their review is 
quite distinct from consideration of the 
substance of administrative determina- 
tions. The courts not only compel ob- 
servance of any procedural requirements 
provided in the law governing the 
agency in question, but also they en- 
force a minimum standard of fairness 
as a requirement of the due process 
clause. To a certain extent, this stand- 
ard varies with the nature of the case. 
In particular, in the case of administra- 


tive proceedings where time is of the. 


essence, hearings may be dispensed with. 
In all such cases, however, there must 
be an opportunity for subsequent judi- 


10 Railroad Commission v. Rowan & Nichols 
Oil Co., 310 U. S. 573 (1940). 
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cial review in which a full hearing is 
provided. It goes without saying that 
the administrative proceeding must not: 
be infected with fraud. And there must 
‘be no evidence of bias in the conduct ' 
of the proceedings. Except for sum- 
mary cases, as mentioned above, there 
must always be adequate notice and a 
fait hearing. f 

Without attempting to define the re- 
quirentents for a fair hearing, the fol- 
lowing propositions may safely be laid 
down: (1) parties who may be ad- 
versely affected by a contemplated order 
must be informed of the nature of the 
case against®them; (2) they must be 
provided with opportunity to present 
evidence, witnesses, and argument in 
defense of their position; (3) they must 
be allowed to crog8-examine witnesses; 
and (4) the agency which makes the 
decision must weigh and consider the 
evidence in the record and must make 
its decision upon the basis of that evi- 
dence alone. Moreover, judicial deci- 
sions of administrative agencies must 
be accompanied by findings of the facts 
which justify the decision; and in the 
case of administrative orders, the courts 
also tend to require supporting find- 
ings.7+ 


FURTHER QUALIFICATIONS 


Two or three qualifications or cau- 
tionary remarks should perhaps be made 
before leaving the topic of the present 
scope of judicial review. It has already 
been pointed out that where the rights 
or interests of affected parties are lim- 
ited, the provision for judicial review 
may be more restricted than in other 
cases, or even nonexistent. There are 
a great many administrative orders (for 
instance, those regulating the procedure 


‘to be followeal by individuals appear- 


ing before regulatory agencies) which 


11 See, for example, Phelps Dodge Gorpora- 
tion v. National Labor Relations Board, 313 
U. S. 177 (1941). 
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are not considered as involving private 
rights, and for which there is no re- 
‘view. Furthermore, the foregoing pages 
have been written with the Federal Gov- 
* ernment primarily in mind. In general,’ 
the situation in the states is similar; but 
in the states there are many more cases 
of administrative agencies which act in- 
formally, without hearings and withdéut 
making written records of their proceed- 
ings. Under such circumstance$ it is 
frequently*impossible to apply the law- 
and-fact formula, for the reason that 
there is no way of knowing what was 
the basis of the administrative action. 
In such cases, courts are lifely to allow 
a fairly strong presumption to the ef- 
fect that the administrative discretion 
has been reasonably exercised. When 
they are convinced ĝf the necessity of 
overriding this presumption, however, 
they have no option, in the absence of 
` a written record, but to re-try the case 
on the basis of new evidence. 

The question of the proper scope of 
judicial review of administrative deter- 
minations is a perennial subject for de- 
bate. It may even be suspected that 
much of the heat which was generated 
over the administrative court contro- 
versy grew out of the incidental effect 
of proposed legislation on the scope of 
review, rather than out of the contem- 
plated changes in machinery. Broadly 
speaking, there are two alternatives to 
the present situation: more judicial re- 
view, and less. The latter is pretty well 
foreclosed from legislative "activity “by 
the fact that the present rules are given 
constitutional status by the courts. Agi- 
tation for more extended review gen- 
„erally takes the line of calling for more 
judicial investigation of the evidence in 
support of administrative findings of 
facts. ® 


For AND AGAINST EXPANSION 
. oF REVIEW 


Those who would expand the area of 
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: ' 

judicial review point to the undoubted 
truth that the power to determine the 
facts may be used to circumvent the 
law as well as to apply it. “Let me find 
the facts, and you may interpret the 
law,” it is frequently said. This is espe- 
cially true where the findings of facts 
are in the form of ultimate facts, re- 
moved by several stages of inference 
from the primary facts from which they 
were derived. Quite apart from the 
matter of inferred facts, in any but the 
simplest situations it is generally pos- 
sible to present evidence—even “sub- 
stantial evidence’—-in support: of a 
given conclusion, even though there may 
be more weighty evidence on the other 
side. Besides, it is urged, administra- 
tive agencies have less independence of 
tenure and less favorable traditions of 
impartiality than do the courts. 

This can safely be said even after due 
allowance is made for the fact that 
many courts fall far short of the stand- 
ards of impartiality to which they pre- 
tend. Appointees to administrative tri- 
bunals may be selected for zealous 
support of a policy which definitely 
aligns them with one set of parties to 
the controversies which they are to 
judge. The example of the original Na- 
tional Labor Relations Board comes to 
mind in this connection. On the other 
side, instances are not wanting of judges 
who warmly support the interests of 
property. It still remains true, how- 
ever, that the conventional mores sanc- 
tion open lobbying of members of ad- 
ministrative commissions, while the 
same cannot be said of the courts. 

Although the casual analysis might 
suggest that where there has been error 
in determining the facts administra- 
tively, the courts should be allowed to 
correct it, this approach is too simple. 
The facts which administrative agencies 
must “find” are frequently incapable 
of precise determination or absolute 
proof. Error there may be in the proc- 
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ess of finding * them; yet somewhere 
that process must end, and the word 
of some agency must be taken as final. 
The question is, should that place be 
in an administrative agency or in a 
court? 

Without attempting to foreclose the 
issue, it may be remarked that it is 
fairly evident that courts are ill 
equipped to make many of the factual 
determinations required by the mod- 
ern regulatory process. If any agency 
is equipped for making those determina- 
tions, it should be the administrative 
agency which has been created for that 
purpose. Such agencies, especially in 
the Federal Government, are generally 
staffed by experts. Even apart from 
their qualifications at the time of their 
appointment, the specialized nature of 
their work almost necessarily results in 
the development of a competence in 
their field which is unique. 

Finally, it is argued that the best 
way to improve the quality of admin- 
istrative tribunals is to give them power 
and the sense of responsibility which 
that engenders. Every enlargement of 
the area of judicial review will tend to 
increase the number of appeals from 
administrative decisions. The conse- 
quence will be to overburden the courts 
and to tend to reduce the administrative 
agencies to the status of mere auxiliaries 
to the courts. The latter development 
has the unfortunate consequence of 
making it increasingly difficult to attract 
the best type of personnel to the ad- 
ministrative agencies. f 


PROPOSALS FOR EXPANSION 


The considerations just advanced are 
sufficient to convince the present writer 
that it would be a great mistake to 
. enact general legislation substantially 
enlarging the scope of judicial review. 
Proposals, sometimes heard, to empower 
courts to pass upon the “weight of the 
evidence” would fall in this category. 
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Various recent suggestions attempt to 
cut between such a drastic impairment 
of administrative discretion and the pre- 
vailing substantial-evidence test. The 
Walter-Logan bill’s provision for judi- ' 
cial reversal of findings of fact which 
are “clearly erroneous,” if it would have 
changed the present situation at all, 
would have fallen in this category.'* 
So do the provisions of two currently 
pending bills which provide that the 
courts shall consider questiéns regard- 
ing “findings, inferences, or conclusions 
of fact unsupported, upon the whole rec- 
ord, by substantial evidence.” 
Presumabfy the intention in inserting . 


_ the phrase “upon the whole record” is | 


to encourage courts, in applying the 
substantial-evidence test, to take into 
account not only*the absolute amount 
of the evidence in support of the find- 
ings, but also its proportionate relation- 
ship to the rest of the evidence. Yet it « 
may be doubted whether words of such 
vague import, superimposed upon a for- 
mula as flexible in the first place as the 
substantial-evidence test, would be of 
much effect. When it is remembered 
that the test referred to is itself a 
judicial creation, a product of judicial . 
self-limitation, even though it is now 
generally incorporated in regulatory 
statutes, the doubt is accentuated. 

Much the same may be said for other, 
similar proposals of this type. One is 
tempted to conclude that, although 
courts will doubtless veer to one side 
or the othef of the line we should like 
to see them follow, it is doubtful 
whether this is a field in which legisla- 
tion can do much good. And it might 
do a great deal of harm. 


SUMMARY 
We may perhaps summarize what has 


12 H. R. 6324, 76th Cong., Ist Sess., Sec. 
5 (a). ‘ 

13 S. 674, Sec. 31 (e), and S. 918, Sec. 805, 
both 77th Cong., Ist Sess. 
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been said about the actual scope of judi- 
cial review of administrative determina- 
* tions in the form of three propositions, 
with attendant qualifications. First, the 
courts will decide all questions of law 
where private rights are involved. How- 
ever, they will recognize a fairly strong 
presumption in favor of the administra- 
tive interpretation of the law where-the 
private rights are qualified, or limited, 
and also, perhaps to a less exten’, where 
the legal *questions are ones which the 
administrative Officials are especially 
well qualified to decide. Second, the 
courts will uphold administrative deter- 
minations of questions of fact if they 
are supported by substantial evidence. 
This rule is subject to a possible excep- 
tion where constitutional rights are in 
question. In such®cases, courts may 
be inclined to substitute their own judg- 
ment for that of the administrative 
agency, although the present tendency 
is away from this practice. In applying 
the rather flexible substantial-evidence 
test, the courts will be influenced by 
such considerations as the nature of the 
administrative tribunal (competence, in- 
tegrity, political independence) and the 
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nature of the factual question (primary 
or ultimate). Finally, the courts will 
in all cases insist that the administrative 
determination be made in accordance 
with a procedure which is fundamen- 
tally fair. 

As to the proper area of adminis- 
trative finality, the twin dangers of 
injuring the, quality of administrative 
agencies by reducing them to a rela- 
tively unimportant position -and of en- 
couraging courts to decide questions for 
which they have no competence have 
led the writer to oppose any general 
legislative enlargement of the scope of 
judicial review. Whatever course is -fol- 
lowed, a great deal of confidence will 
have to be reposed in the sound judg- 
ment of the courts. One may enlarge 
the scope of review by legislation and 
trust that the courts will not extend 
their domain into fields which are be- 
yond their ability to deal with intelli- 
gently; or one may trust the courts to 
exercise their present power of review 
where it is needed to prevent clearly 
arbitrary action. To this observer, at - 
least, the latter course appears to be 
the more desirable. 


J. Roland Pennock, Ph.D., is associate professor of 
political science at Swarthmore College, Swarthmore, 
Pennsylvania. He served as administrative specialist 
with the Social Security Board during 1936-37. He 
is author of Administration and the Rule of Law, and 
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CHAFEE, ZECHARIAH, JR. Free Speech in 
the United States. Pp. xiv, 634. Cam- 
bridge, Mass.: Harvard University Press, 
1941. $4.00. 

Part I of this volume (Chaps. I-VI; pp. 
3-282) is a reissue with appropriate revi- 
sion of the author’s famed volume on Free- 
dom of Speech, first published in 1920. 

_Parts II and III (Chaps. VII-XII; pp. 
285-493) are devoted largely to the cases 
which have reached the Supreme Court 
since 1925 in consequence of the holding in 
the Gitlow Case (268 U. S. 652) that the 
due process clause of Amendment XIV pro- 
tects freedom of speech and press against 
abridgment by the states; but space is also 
found for a critical discussion of the Mac- 

Intosh and Schwimmer citizenship cases 

and of sections 1 and 2 of the Alien Regis- 

tration Act of 1940, Part IV comprises 

two chapters: Chapter XIII, which is a 

somewhat amplified version of Professor 

Chafee’s sketch of the history of the Law 

of Sedition in 13 Encyclopaedia of the So- 

cial Sciences, vol. 13; and Chapter XIV 

(pp. 517-52), which deals with “Methods 

of Controlling Discussion in Peace Time.” 

Readers of Professor Chafee’s earlier vol- 
ume need hardly be reminded that his con- 
sideration of the constitutional question 
which is raised by legislative restraints on 
freedom of speech emphasizes two prin- 
ciples: first, that the Court is required to 
draw the line between two competing val- 
ues, that of public order and that of free- 
dom of rational discussion; second, that in 
normal times the safe line is furnished by 
the “clear and present danger” test, which 
means that, except for blasphemous and 
obscene utterances, no words should be re- 
garded as constitutionally prohibitable un- 
less their utterance is found by the Court 
to have been attended by “a clear and pres- 
ent danger” of producing disorder; that is 
to say, unless their utterance amounted to 
an incitement to disorder and hence would 
render the utterer particeps criminis in such 
disorder as in fact occurred. The logical, 
historical, and practical difficulties in the 
way of this rule, Professor Chafee seems 
to me to wave aside rather unceremoni- 
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ously. Nor do I think his contention that -. 
the Supreme Court is commited to it to be 
beyond challenge. If, for instance, Justice 
Frankfurter raised the question in the Flag 
Salute Case (Minersville School Dist. v. 
Gobitis, 310 U. S. 586) whether the refusal 
of a few children of religious fanatics to 
salute the flag produced “a clear and pres- 
ent danger” to “national unity,” I missed 
that feature of his opinion. 

Generally, however, Professor Chafee’s 
always generous intention is well balanced 
by the sober good sense which, for example, 
characterizes his comment on Cantwell v. 
Conn, (310 Ue S. 296). Here the Court, 
only two weeks before its Flag Salute de- 
cision, asserted the constitutional right of 
religious cranks to go from door to door 
along a street 90 per cent Catholic and 
play phonograph records attacking the 
Catholic Church. “If,” remarks Professor 
Chafee, “the phonograph and flag salute 
cases had been decided in exactly the op- 
posite way the combined results . . . would 
give a scope to religious liberty closer . . 
to my conception of the life of the spirit.” 

Extremely effective is Professor Chafee’s 
criticism of sections 1 and 2 of the Alien 
Registration Act of 1940. As he shows, 
Congress by these sections re-enacted to all 
intents and purposes the discredited Espio- 
nage Act of 1918, and did so, moreover, by 
subterfuge and while the country was still 
at peace. Considered nevertheless as war 
measures, these sections may answer to a 
public sentiment that might otherwise ex- 
press itself in more violent forms. But an 
emergency measure ought to be enforced as 
such, that is 40 say, as preventive rather 
than as punitive in intention, and the sen- 


- tences imposed under it Poma be governed 
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by this intention. 

Of course, a work of this it has to stop 
somewhere. Nevertheless, I regret Pro- 
fessor Chafee’s failure to comment on the 
recent remarkable extension by the Court 
of freedom of gpeech to include the right 
to picket. Taking a realistic view of what 
the Court itself has recently termed “ordi- 
nary union activities,” this development 
seems to me to stretch the çoncept in ques- 
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tion somewhat unduly, just as, for example, 
recognition of a right to tote a gun would 
stretch unduly the right to move from place 
to place. 

Another omission of the work is the logi- 
cal result of its legalistic character, for this 
aspect is necessarily negative. Freedom of 
speech is treated as something of which 
government is an always potential enemy. 
What is now needed is a book written ftom 
a constructive point of view, from the point 
of view of investigating all the ways in 
which government can assist freedom of 
speech and press fo remain a really fruitful 
adjunct of our public life. In other words, 
freedom of speech and press should be 
treated as a branch of public relations, 
which it should: be the express business of 
a designated organ of government to pro- 
mote, especially in those areas of social re- 
lations which seem at any particular time 
to offer the greatest @hreat to the public 
order. 

The negative conception of freedom of 
speech and press overvalues public discus- 
sion of so-called “fundamental issues,” like 
Communism versus Capitalism. But if the 
United States is to remain a democracy, 
such issues should be anticipated, or else 
avoided by their being broken down into 
issues as to which there exists a reasonable 
hope of finding a basis of agreement, or at 
least of compromise, between opposed in- 
terests. When discussion of “fundamental 
issues” is academic, it is productive of bore- 
dom; and when it is serious, is apt to men- 
ace that good order on the preservation of 


. Which all discussion is dependent. 


° 


EDWARD S. Corwin 
Princeton, New Jersey 
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Craven, Avery. Democracy in American 
Life: A Historical View. Pp. xi, 150. 
Chicago: University of Chicago Press, 
1941. $1.00. 

Merriam, Cuartes E. What is Democ- 
racy? Pp. xi, 115. Chicago: University 
of Chicago Press, 1941. $1.00. 


These brief volumes, preSented first as 
the Walgreen Lectures, 1940-41, at the Uni- 
versity of Chicago, complement one an- 
other. “Mr. Craven, taking the historian’s 
approach, begins ‘his discussion with Thomas 
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Jefferson and ends with "William Jennings 
Bryan. Mr. Merriam analyzes the contem- 
porary scene from the point of view of a 
student of government and a member of the 
National Resources Planning Board. The 
books are products of a winter marked in 
American thought by confusion and uncer- 
tainty of purpose: the debate between the 
interventionists and the isolationists raged 
throughout the land; and the public temper, 
particularly as reflected by the younger men 
and women, was characterized by cynicism 
with respect to international politics. These 
books should be read against such a back- 
ground, They are excellent statements. 
Mr. Craven’s volume, in particular, is well 
written. Its argument is tersely and ef- 
fectively presented, and it rises at times to 
eloquence. 

For Mr. Craven, the history of American 
democracy divides into two periods with 
1896 the knife edge separating them. He 
discusses only the first period. From Jef- 
ferson to Bryan, according to this thesis, 
the emphasis in American democratic think- 
ing and practice was on liberty—freedom 
for the individual. Equality was no prob- 
lem in a new society set down in a rich 
environment. The frontier, where condi- 
tions fostered individualism, helped to keep 
alive that Jeffersonian democracy expressed 
in the Declaration of Independence, in the 
various bills of rights, and in the preference 
for political power in the local rather than 
the central government. The frontier, 
moreover, aided in the acceleration of a 
drift in democratic practice toward the use 
of political power residing in the ballot to 
further sectional and other special interests. 
“What I am trying to emphasize,” says 
Craven, “is that democracy ‘had become 
bread.’ It meant very concrete things to 
be gained through political control.” In 
the decades immediately preceding Sumter, 
the democratic ideal of individual liberty, 
backed by Christian faith and idealism, be- 
came the driving force in a crusade that 
finally put an end to human slavery in the 
Federal Republic. After Appomattox, a 
rising industrialism created among Ameri- 
can citizens vast inequalities of wealth and 
power. The Populist revolt, culminating 
in the campaign of 1896, made the last 
great appeal in American history to the old 
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ideal of individual liberty. Bryan failed, 
partly because freedom was not enough. 
“Tf democracy was to live,” concludes Cra- 
ven, “the emphasis had to shift from free- 
dom to the other ingredient of the dogma, 
equality. If men were to be equal, how- 

` ever, they could no longer achieve equality 
for themselves. Government would have 
to become more active.” 

With this conclusion Mr. Merriam is in 
complete agreement. “There are those who 
maintain,” he remarks, “on every occasion 
when there is an accretion of power to the 
government, that liberty is safe only in 
weak hands. This is almost the pons asino- 
rum of democracy, for if a democratic so- 
ciety is not willing to place in the hands of 
its rulers enough power to go through the 
motions that are necessary to save the life 
of democracy, then there is only one al- 
ternative—suicide.” “It is easy to point 
out,” says Merriam at the end of an ex- 
cellent chapter on equality, “. . . wide 
ranges of inequality under democratic re- 
gimes. But it is undeniable that democracy 


has established, as has no other system of- 


political society, legal equality, equality in 
suffrage and the right to hold office, equality 
of economic and cultural opportunity, a 
fraternal rather than a differential basis of 
life, and a goal of hope for a constantly 
wider realization of the status of the 
brotherhood of man. And as we examine 
the trends we find a steady movement of 
democratic states toward the appointed 
level of a coming equality in human dignity, 
in human values, in human participation in 
the common good.” 

These books were written to recall tradi- 
tional principles and ideals to a generation 
enjoying, in its ignorance, a sense of se- 
curity and the luxury of that cynicism 
which is. the fruit of complacency. The 
value of these essays lies in the fact that 
both are useful summaries of familiar mate- 
rial. Neither pretends to an original con- 
tribution. They can still be read with 
profit in an age when the institutions and 
the people of the Federal Republic are as- 
sailed by enemies more dangerous than any 
former adversaries in the history of the 
Nation. 

RALPH H. GABREL 

Yale University i 
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Merriam, CHARLES E. On the Agenda of 
Democracy. Pp. xiv, 135. Cambridge, 
Mass.: Harvard University Press, 1941. 
$1.50. : , 

Professor Merriam believes with all his 
heart in the positive, constructive state. He 
documents his belief by presenting its blue- 
print. 

The book is divided into two parts— 
streamlining the structure of our democracy 
and recasting its program. The first part 
includeg chapters on lawmaking, adminis- 
tration, and world organization? Merriam 
holds that the correct role of Congress is 
to indicate broad policy directives rather 
than details, to hold the administration ac- 
countable, ang to conduct public contro- 
versy at a high level in the interest of 
political education. Among the few con- 
crete suggestions offered to achieve this 
role is to double the pay of Congressmen. 
The chapter on stredfnlining the administra- 
tion moves with a surer touch. Sample 
sentences will bear quotation: “Not all the 
ills under which mankind suffers can be 
cured by better administration, but few of 
them can be remedied without sound and 
competent modes of management.” “Gen- 
eral policies will come from the policy 
makers, but much of the initiative for and 
correction of these policies will come from 
the practical experience of administrators.” 
“QOver-restriction might properly be called 
the ‘kiss of death’ to modern types of tech- 
nical competent administration.” The ne- 
cessity for a world both free and jural is 
the central theme of -the chapter entitled 
“Democracy and World Order.” 

The believers in democracy have long 
sought dramatic and challenging alternatives 
to the programs of the totalitarians. Too 
often these alternatives have been couched 
exclusively in the somewhat negative terms 
of nineteenth-century liberalism. Not so 
with Dr. Merriam. In the second section 
of the book he outlines in striking and 
forceful terms a program whereby the gains *. 
of civilization can be made into mass gains. 
A brief history of our experience with na- 
tional planning is the preface to an analysis 
of the problems and objectives which will 
face our planners in the future. The possi- 
bilities of implementing a social bill of 
rights are outlined in terms of available 
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resources. The weak link is seen to be a, 


failure at the organizational level. To de- 
velop an effective organization is the chief 
task of the planner. Without such an or- 
ganization, democracy is very seriously 
weakened. 

In general, the book is a mixture of the 
concrete and the ideal, and the reader must 
be ready to jump from one to the other and 
back without warning. Consequently’ one 
is left with a certain uneasiness that wish- 
ful thinking has tended to miniraize diffi- 
culties. Nevertheless, the Godkin Lectures 
(which evoked fhe book) have seldom if 
ever enjoyed a more trenchant presentation 
of a more timely subject. 

ErneEsg S. GRIFFITH 

Washington, D. C. i 


Lennarp, Recrnatp. Democracy: The 
Threatened Foundations. Pp. x, 121. 
Cambridge: At tke University Press; 
New York: The Macmillan Co., 1941. 
$1.25. 


This is a tract by an Englishman ad- 
dressed to Englishmen, and while it makes 
an invidious reference to the forms of de- 
mocracy in France, it meticulously refrains 
from mentioning those in the United States, 
after once having identified the essence of 
democracy in Lincoln’s phrase, “govern- 
ment of the people, by the people, for the 
people.” 

Mr. Lennard; who is sub-warden at Wad- 
ham College, Oxford, and Reader in Eco- 
nomic History at Oxford University, makes 
the point that, the method of democracy is 
the method of the confrontation and recon- 
ciliation or compromise of differences by 
the processes of reason, and that democracy 
postulates man as a rationa] being employ- 
ing his reason to attain his ends. He traces 
the manifestations of the democratic proc- 
ess from the Witan of 626 to the Parliament 
of 1941. He treats of these manifestations 
as conflicts and compromises of power, in 
the course of which more and more accrues 
to the people; but he disregards the fact 
that more political and socjal power passed 
into the hands of the people between 1832 
and 1932—that is, after the American Dec- 
laration of Independence and the Constitu- 
tion set a goal for the imagination of the 
world—than in all the twelve preceding 
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centuries. He recognizes the import of 


education for democracy, and defends the 
tradition of the humanities against the to- 
talitarian exaltation of training the body. 
War and the ways of war he declares an- 
tagonistic to the democratic way of life, 
whose rule is “live and let live.” 

On the same ground, Mr. Lennard is 
disposed to justify the theory and practice 
of appeasement, although he calls the totali- 
tarianism which between wars Britain was 
zealous to appease, Moloch, and treats of 
British philosophers of social organicism - 
like Bosanquet, Haldane, and Figgis, as 
habitants of the porticoes of Moloch’s tem- 
ple. Mr. Lennard opines that the youth of 
England was disposed to worship in that 
temple because the social prolongation of 
infancy Jeft the country too long in the 
hands of their elders, who move too slowly 
for impatient youth; and because youth 
was not aware how fast England had 
changed for the better in the lifetime of 
any man near sixty. Mr. Lennard thinks 
that both education and social research can 
move faster, and that these offer apt tasks 
for youth. 

7 H. M. Karen 

New School for Social Research 


STOLPER, Gustav. This Age of Fable. Pp. 
xx, 369. New York: Reynal & Hitch- 
cock, Inc., 1941. $3.00. 


Mr. Stolper surveys the economic and po- 
litical world in which we live, and concludes 
that we are living in an age of fable. The 
fables embraced by our age are twofold in 
nature: the ones are ancient verities, old 
guideposts of other ages, that have lost their 
virtue because times have changed; the 
others are those offered by a new theology, 
“fairy tales unchecked by realities,” that 
propose to reduce the complexities of our 
time to simple, plausible formulas, 

Included among Mr. Stolper’s fables are 
concepts of “perfect capitalism,” “perfect 
planning,” “have and have-not nations,” the 
economic causes of war, Britain’s “degen- 
eracy,” the German “miracle,” “efficient” 
dictatorship, and “decadent” democracy. 
The author proposes to “array open facts 
against the fables.” Some of these fables 
are not altogether new to the literate pub- 
lic. One example must suffice here: Grover 
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Clark, in his A Place in the Sun, long ago 
(1936) exposed the economic fallacies of 
imperialism. i 

This is an extremely uneven book. There 
are some passages which are brilliantly writ- 
ten, notably those on Britain’s “degeneracy” 
and on “decadent democracy and efficient 
dictatorship.” In such passages the author 
is provocative, challenging, and stimulating. 
However, elsewhere there is much that is 
open to question. ° 

Mr. Stolper warns against accepting sim- 
ple formulas, and then proceeds to use such 
simplified formulas. Witness this astonish- 
ing, monistic interpretation: “In the cen- 
tury between Waterloo and Versailles . . . 
all European wars had one cause and origin, 
only one: the ascendancy of nationalism as 
the determinant force in history.” (Italics 
mine.) Granting the potency of national- 
ism as an extraordinarily powerful factor in 
the origin of recent wars, one may question 
the assumption that it was the one and only 
cause. 

Attempting to clarify the origins of the 
first World War, Mr. Stolper confuses the 
issue by failing to distinguish clearly be- 
tween remote and immediate causes. In at- 
tacking other authors on the problem of 
trade cycles, he calls them “rash to general- 
ize beyond the bounds of their own country 
and time,” apparently overlooking the fact 
that his own book is replete with such gen- 


eralizations. He deplores the immaturity of' 


the ‘American civil service, without admit- 
ting that most European countries are fan- 
tastically top-heavy with bureaucracy. He 
complains of the level of intelligence of the 
American Congress. One may ask in all 
innocence whether the highly intelligent 
Reichstag, of which he was a member, per- 
formed any more valuable services for the 
cause of democracy, which he espouses. 

It is to be regretted that Mr. Stolper 
sees fit to deride opposing viewpoints by 
the use of a kind of top-sergeant dogma- 
tism. Again and again he condemns the 
opinions of others in such choice phrases 
as “outrageous nonsense,” “brilliant ig- 
norance,” “monstrous absurdity,” “deplor- 
able literature,” and “sophomoric intellect.” 
The reader is likely to get the impression 
that those who disagree with his conclusions 
are selbstuerstandlich naive. A little more 
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scholarly humility would seem to be in 
order. 

Mr. Stolper has condescended to write 
down to the level of the American reader. 
The political and economic naïveté of the 
American public becomes a sort of Beetho- 
venesque theme in his book. In compensa- 
tion, the Gothic American mind is flattered 
by a kind reference to “the immortal Will 
Rogets.” 

Lours L. SNYDER 

College of the City of New York 

d 


SorokIn, Pirim A. The Crisis of Our 
Age. Pp. 338. New York: E. P. Dutton 
& Co., Inc., 1941. $3.50. 


This populariation of the author’s four- 
volume work, Social and Cultural Dynam- 
ics, is eminently successful. The conceptual 
system is easy for anybody to grasp, con- 
sisting simply of two polar categories (idea- 
tional and sensate) fhd a mixed category 
(idealistic) by which any culture, or any 
part of culture, may be labeled. The idea- 
tional vaguely resembles Durkheim’s “sa- 
cred” and Pareto’s “persistence of aggre- 
gates,” and the sensate vaguely resembles 
the former’s “profane” and the latter’s “in- 
stinct for combinations.” The thesis is 
likewise admirably simple—namely, that in 
Western society ideational and sensate pe- 
riods have alternated, with a transitional 
idealistic period coming between. When a 
society is in the ideational stage, all its parts 
—fine arts, philosophy, law, family, gov- 
ernment, and others—express and enforce 
superempirical realities; and when it is in 
the sensate stage, they express only empiri- 
cal reality and sensual desire. Naturally, 
our culture at present is in the decadent 
sensate stage (as proven by well-chosen sta- 
tistics), and the author delivers a stentorian 
critique of contemporary life. He reveals 
that revolutionary changes are inevitable, 
but that they are not such as communists, 
fascists, or liberal democrats (all alike sen- 
sate) propose. Rather they are such as will 
come with the restoration of the Absolute, 
God, love, duty, sacrifice, and justice. 

The general familiarity of the theme, re- 
peated in one form or another by every 
moralist, is so skillfully hidden by bizarre 
language that the layman thinks he is read- 
ing something new; and since he feels at the 
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same time that it is true, he is doubly satis- 


fied. 

Some sociologists may complain that the 
classificatory «nomenclature is ill-defined, 
that the subject’ of cultural integration is 
omitted from analysis, that these two de- 
fects make the statistical work (from the 
point of view of both the determination of 
units and the adequacy of sampling) rela- 
tively meaningless, and that evaluation and 
fact are inextricably mixed. But such soci- 
ologists, being wholly sensate, are unable to 
appreciaté the obvious truth which the book 
contains, or else àre distracted by their sci- 
entific squeamishness. It would be better, 
perhaps, to accept Mr. Sorokin simply as a 
moralist, and to realize thgt the usual di- 


lemma of the moralist—that he is sound on. 


the end but shaky on the means—also dogs 
him. Certainly a society depends for sur- 
vival on superempirical as well as empirical 
reality, but it is no s&ution, once morale is 
lost, simply‘to reiterate that it must return. 
Mr. Sorokin provides no means for, and sets 
no example of, high morale. He is purely 
and (to judge by the sale of this volume) 
successfully inspirational. 

, Kincs.Ey Davis 

Pennsylvania State College 


Ner, Jonn U. The United States and Civi- 
lization. Pp. xviii, 421. Chicago: Uni- 
versity of Chicago Press, 1942. $3.00. 
The overemphasis placed on worldly 

goods has led Western civilization into its 

present chaotic condition. Materialism run 
rampant and taking the United States, the 
bulwark of civilization, with it, is the theme 

of Professor Nef’s work. The author di- 

vides his study into what is wrong with 

civilization, why it is wrong, and what can 
be done about it. The book is a compila- 
tion of lectures delivered by the author at 
the University of Chicago under the Charles 

R. Walgreen Foundation, whose purpose as 

expressed in the preface is to “foster an 

intelligent citizenship and patriotism, not 
narrowly nationalistic in their expression, 
and with thought and knowledge much more 
than emotion as their foundation.” The 
objectives and goals of the Foundation are 
carried out in this volume in a capable, in- 
telligent, and instructive manner. 

Working on fhe thesis that Western civi- 
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lization in Europe and America has reached 
the end of an epoch which began with the 
Reformation and the voyages of discovery, 
Professor Nef builds up the legend of in- 
dustrialism. Going back to the fifteenth 
century and carrying the narrative through 
to the twentieth century, the author covers 
the causes and the results of a world gone 
“industrial conscious.” Starting slowly, the 
pace began to quicken as the nineteenth 
century closed. Men soon forgot the God 
of Heaven for the god of money. As the 
tempo rose with the dawn of the twenti- 
eth century attuned to the crashing of 
thousands of machines producing millions 
of articles for a “material-crazy public,” 
America found herself with a moral and 
intellectual crisis on her hands. 

The results of this overemphasis on mate- 
rial ideology have left their mark on West- 
ern civilization. As a nation at war, the 
dangers that beset us are not the fears of 
losing the conflict, but the illusions held 
by our people that material progress alone 
will bring with it victory. Professor Nef 
sums up the idea adequately with these 
words: “Totalitarianism has been made pos- 
sible by weaknesses that Americans, like 
other opponents of totalitarianism, share 
with peoples who have surrendered their 
liberties. . . . There seems to be more dan- 
ger that the world will become totalitarian 
than hope that it will become democratic” 
(p. 106). Material progress as’ we know it 
is on the wane, and unless government can 
offer a moral, intellectual, and artistic al- 
ternative, it may well be the end of our 
survival as a great nation. Not a happy 
prospect, to be sure. 

We live in an economic world that needs 
to be temporized with the teachings of 
Aristotle and St. Thomas Aquinas. The 
weaknesses in our economic structure can 
be strengthened by cultivating leaders in 
the educational and political fields who have 
a solid foundation in moral philosophy, in- 
tellectual achievement, and the creative life. 
We need a return to the old, yet ever im- 
portant, personal attributes of truth and 
honesty. If the United States can return 
to the via media, democracy will be safe 
within our shores, and with the peace that 
will follow this war, it will permeate the 
whole of civilization. 
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Professor Nef has handled his material 
well. He has presented his facts clearly, 
adequately, and with a deftness that ‘leaves 
the reader with a healthful respect for the 
author’s ability. At times, however, his 
enthusiasm for his subject appears to have 
caused Professor Nef to become overcritical 
(p. 161), Again, it would be difficult to 
conceive that any Catholic would go along 
with the author on the idea that the Church 
could accede to subsidy by the state and 
still remain free (p. 348). These criticisms 
are minor in comparison to the value of the 
book as a whole. It answers the most com- 
plex question at a time when America is 
meeting the greatest test of her self-chosen 
way of life. ; 

James J. FLYNN 
Fordham University 


Browne, Lewis. Something Went Wrong. 
Pp. x, 360. New York: The Macmillan 
Co., 1942. $3.00. 


According to the publisher’s blurb, the 
author “made a trip around the world to 
collect information for’ this new book.” 
One suspects the trip was for another pur- 
pose, for there is not much information of 
any value in these pages. 

The book in essence is a Communist in- 
terpretation of our existing ills, the origin 
of which is to be found in the Watt and 
Boulton’ engine and the capitalism resulting 
therefrom. It is not even a good Com- 
munist history; a better one by far is Leo 
Huberman, Man’s Worldly Goods. Mr. 
Huberman at least pays his respects to the 
Middle Ages and to Elizabethan seadogs, 
but Mr. Browne’s road to ruin is much 
shorter, and has to do simply with power 
machinery. ` 


One wishes that the author had taken the. 


trouble to check his facts with any repu- 
table textbook, If the steam engine is the 
_ one great evil genie in modern life, a writer 
thereon should at least be acquainted with 
the skeletal facts, and realize that it was 
the fly-wheel making rotary action possible 
that made the Watt patents so valuable. 
The old Newcomen engine had been pump- 
ing water out of mines for decades before 
1776, a fact to which Mr. Browne seem- 
ingly is oblivious. And he is equally care- 
less elsewhere. To write that “the en- 


Tue ANNALS or Tue AMERICAN ACADEMY 


franchised rabble got its first real chance 
to flock to the polls” in 1874 to elect Dis- 
raeli, is absurd. The second reform bill 
came in 1867, and two years later it was 
Gladstone and not Disraeli that had the 
majority behind him. 

The book is full of half-truths,. stated 
without qualification. Thus, the Germans 
did not quit the war in 1918 because of 
their great trust in the Fourteen Points. 
The truth is, they surrendered because they 
were beaten, and they grasped at the Four- 
teen Points. But Mr. Browne is*especially 
jaundiced when dealing with Woodrow Wil- 
son, and with all other religious men and 
religious movements. His heroes are Owen, 
O’Connor, Marx, Lenin, Stalin, and other 
radicals. American history as portrayed by 
him is one panic after another, and Euro- 
pean history the annals of greedy statesmen 
and their capitalistic employers, opposed 
only by sapient sociaffsts. 

Power machines are responsible for all 
our woes! Our author forgets that before 
even the horse collar was invented, Greco- 
Roman civilization perished in the midst 
of chronic war; that there was a Hundred 
Years’ War between France and England 
in which Jeanne d’Arc acquitted herself 
well; and that for thirty years war ravaged 
north central Europe in the seventeenth 
century. 

- The style of this book verges toward the 
cheap and the sensational; but despite 
that fact, there is much to be said for it. 
The savage indignation that saturates these 
pages more than atones, in the mind of this 
reviewer, for lapses of good taste. Here 
and there are vivid sentences that stick in 
the memory. “Hitler was Germany’s ven- 
geance on the world.” “The word mortgage 
began to acquire its original meaning— 
death grip.” The Germans “did manage to 
sink their teeth into the flanks of Africa.” 
Much can be forgiven a man who strikes off 
sentences like these. The book is not his- 
tory rather it is a provocative and stirring 
pamphlet. Neither Stuart Chase nor Lewis 
Mumford can egcel this writer in assailing 
the evils of modern industrialism. . His 
pamphlet may have more influence than 
many sober and authentic histories. , . 

Warrer P. HALL 
Princeton University 
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SCHATTSCHNEDER, E. E. Party Govern- 
ment. Pp. xv, 219. New York: Farrar 
and Rinehart, Inc., 1942. $1.25. 
Professor Schattschneider has under- 

taken the task of defending the thesis that 
“the political parties created democracy and 
that modern democracy is unthinkable save 
in terms of the parties. As a matter of fact, 
the condition of the parties is the best pos- 
sible evidence of the nature of any regime.” 
The author analyzes the elements of the 
American two-party system which ‘produces 
a single-mtmber district system, Dr. Schatt- 
schneider explains the very small repre- 
sentation achieved by the minor parties in 
the Congressional House of Representatives 
and in the state legislatura. In at least 
forty-four of the forty-eight state legisla- 
tures there is no real third-party represen- 
tation whatever, and the total representa- 
tion for minor parties in these state bodies 
is less than 1 per cent. This becomes more. 
` serious when one realizes that the two- 
party system has produced major parties 
that are moderate and almost indistin- 
guishable. 

With penetrating insight the author ex- 
amines what for him is the most important 
single characteristic of the American ma- 
jor party: decentralization of power. The 
nominating systems for some 800,000 elec- 
tive offices—the special concern of the 
state and local bosses—are the mark of 
this decentralization. To Professor Schatt- 
schneider the American major party “is a 
loose confederation of state and local bosses, 
for limited purposes.” The decentralized 
character of American parties can best be 
observed in the Congress of the United 
States, where presidential leadership is not 
strong enough to hold the party in line on 
controversial issues when the pressure is on. 

Furthermore, because the parties are de- 
centralized, they fail to impose an effective 
discipline on their Congressional representa- 
tion, which makes great concessions to pres- 
sure groups. The abusive tactics of organ- 
` ized minorities could be more effectively 
met by Congressmen who gvere backed by 
strong national parties. Thè author graphi- 
cally explains that the whole nature of the 
Amerigan party system is inextricably 
bound up with the conflict between the 
central-local distribution of power within 
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the party and the public and private in- 
terests in the party. An experimental test 
in the nature of the party system which 
marked a significant milestone in the strug- 
gle between national party leadership and 
the local machine, was President Roose- 
velt’s attempted Congressional “purge” in 
1938. The future of American parties will 
be determined by a triangular tug of war 
among (1) presidential parties, (2) the lo- 
cai bosses, and (3) the pressure’ groups. 

The diagrams and tables incorporated in 
this volume lend clarity and simplicity to 
the problems presented and the conclusions 
reached. The volume contains a short, dis- 
criminating list of bibliographical refer- 
ences, and a usable index. 

Dr. Schattschneider has written a pro- 
vocative analysis of party government in 
the United States. The author need offer 
no apology for an additional volume on this 
subject, for he has not traversed the ground 
covered by conventional textbook writers. 
His treatment is original, stimulating, and 
engaging, and will be fully appreciated by 
students with at least an elementary knowl- 
edge of American political institutions. 
Furthermore, this volume deserves serious 
consideration because the author does make 
a good case for the distinction between 
democracy and dictatorship in terms of 
party politics. 

BELLE ZELLER 

Brooklyn College 


Lovejoy, ALLEN Fraser. Le Follette and 
the Establishment of the Direct Primary 
in Wisconsin, 1890-1904. Pp. 107. New 
Haven: Yale University Press, 1941. 
$1.00. 

This is an undergraduate prize essay writ- 
ten by Allen F. Lovejoy of the class of 
1941 in Yale College and published under 
the Frank Miner Patterson Fund of Vale 
University. It’ deals with Robert M. La 
Follette and the establishment of the direct 
primary in Wisconsin—“a landmark,” as 
the author puts it, “in the early history of 
Progressivism in America.” Using a con- 
siderable amount of primary source mate- 
rial and utilizing published materials, Mr. 
Lovejoy has been able to draw a very care- 
ful picture of the enactment of direct pri- 
mary legislation in Wisconsin. The fight 
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against the caucus-convention system is 
traced with accurate detail, and the leading 
part played by La Follette is pointed up 
with adequate emphasis. The part of the 
essay which deals with the growth and 
development of the direct primary idea in 
La Follette’s speeches, beginning with the 
one delivered at the University of Michigan 
in 1898, is particularly well done. 

The essay does more than‘describe the 
development of the direct primary systefn. 
It throws a good deal of new light upon 
Wisconsin’s great political leader. It also 
relates political reforms and the rise of 
progressivism to the economic and racial 
divisions in the state. The assertions about 
the “tremendous impetus” which the enact- 
ment of the direct primary law in Wiscon- 
sin had upon the whole movement in the 
Nation are probably true, but they are not 
established by any evidence in the essay 
itself. In Michigan and other near-by 
states, similar struggles for the establish- 
ment of the primary were going on simul- 
taneously with the fight in Wisconsin. The 
principal reason for Wisconsin’s early suc- 
cess in the primary field lay in the capable 
popular leadership of La Follette. 

Similarly, the claim of the essay that the 
“ultimate effect of the direct primary has 
been to give the people a more direct in- 
fluence on governmental affairs” is probably 
true. But no investigations have been made 
to prove this point except the study made 
some twenty years ago at the University of 
Wisconsin by Dr. Waldo Schumacher—one 
study, by the way, which is not cited by the 
author. 

On the whole, this study makes a consid- 
erable contribution to our knowledge of 
American political institutions, and to our 
understanding of one of America’s great 
political leaders—Robert M. La Follette. 
It includes a good bibliography and a satis- 
factory index. 

James K. PoLtock 

University of Michigan 


Srourtzki, N. M. The World Armaments 
Race, 1919-1939. Pp. 129. Geneva: 
Geneva Research Center, 1941. 40¢. 
Mr. Sloutzki is a statistician and a former 

member of the Disarmament Section of the 

League of Nations, which edited the Arma- 
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ments Year Book, In this study the author 
sets out to co-ordinate the available statisti- 
cal material on the world armaments race 
of the two decades preceding*this war, in a 
single volume of 129 pages. Most of the 
work is devoted to facts and figures on the 
amounts of money spent for armaments by 
the various countries, and the value of the 
armaments they exported. i 

Tf the reader should consult this book for 
the purpose of finding out the potential 
military Strength of the powers, he would 
be disappointed. It is not that kind of a 
study. It is a dispassionate statistical sur- 
vey by a former League official who has 
written up the mad debauch of the two 
decades precedigg this war as a factual case 
history. As such, it is a grim warning, for, 
as the author says in the preface, the “most 
tragic feature of a race in armaments is that 
once begun only the end of a war can bring 
it to a close.” „He arfives at the conclusion 
that the long postponed Disarmament Con- 
ference was held too late; that the psycho- 
logical moment for establishing security and 
bringing about disarmament after the first 
World War (and disarmament and security 
are interdependent) was in 1918. That 
chance was missed. . But the author also 
states that “. . . during the course of the 
armaments race between two wars, there 
was a brief pause. This is a singular phe- 
nomenon in history. It is by no means a 
coincidence that the period of universal 
waiting occurred in or around 1932, the 
year of the opening of the Disarmament 
Conference.” ‘The failure of the conference 
brought about a resumption of the arma- 
ments race. The author, trained in League 
procedure, is careful not to give any hint 
as to why the conference failed, or to point 
out any of the weaknesses of the methods 
of the League of Nations in dealing with 
the-problem of armaments and security. 

There is no chapter in the book on war 
materials proper, and the author states that 
“everything relating to this subject has re- 
mained the carefully guarded secret of the 
general staffs.” He further remarks that 
data concerning war materials in sundry 
military works and reviews tend to contra- 
dict one another to the point of confusion. 
This may be true, but the armaments race 
cannot be adequately appraised merely by 
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tabulating amounts of money spent for guns 
and military equipment, nor is it possible to 
compute accurately the amounts spent, no 
matter how c&refully national budgets are 


checked. The armed might of a nation to-. 


day comprises far more than the number 
of guns or fortifications it possesses; the 
armed might of a nation consists of its re- 
sources, natural and reserve, its plant, ca- 
pacity, its man power—its whole war poten- 
tial. 

In its very limited scope, Mr. Sloutzki’s 
study is ùseful, as the Armaments Year 

e 
Book and various other League publications 
were useful. 
B. W. MAXWELL 
New York City e 


Levy, Rocer, Guy Lacam, and ANDREW 
Rotu. French Interests and Policies in 
the Far East. Pp. ix, 209. New York: 
Institute of Pacific Relations, 1941. 
$2.00. 

This is another volume of the very use- 
ful Institute of Pacific Relations Inquiry 
Series. The first section, written by Roger 
Levy in 1938, describes the economic, cul- 
tural, and political interests of France in 
China, Japan, Southeastern Asia, and the 
South Pacific Islands. What principally 
strikes one is how unimportant they were, 
except in Indo-China. On the cultural side, 
few Chinese or Japanese studied French. 
French exports to China were small and to 
Japan smaller still, owing to their high 
price and to the failure of firms in France 
to study the Far Eastern market. French 
investments in China were only about 
$115,000,000. Frances exports to the 
Southwestern Pacific were equally unimpor- 
tant, and the balance of trade was heavily 
against her, owing to her imports of tin 
and rubber. The one exception was Indo- 
China, which next to West Africa was the 
most valuable part of the French Empire. 
In 1938 France provided 57 per cent of the 
imports and took 53 per cent of the exports, 
and the bulk of the invested capital was 
French. Guy Lacam provides a supplement 
on the economic relations*between Indo- 
« China and southern China, which he shows 
“have always been extremely insignificant.” 

The most interesting section of the book 
is the chapters by Mr. Levy and Mr. Roth. 
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on the political relations with China and 
Japan from 1937 to 1941. The defenses of 
Indo-China .were pitiably weak, and France 
sent little help, owing to the German threat. 
Japan’s policy until June 1940 was to stop 
the transport of all supplies over the Indo- 
Chinese railways to Chiang Kai-shek and 
to whittle away the French interests in 
China. France’s policy was to avoid a 
war: she stopped the shipment of muni- 
tidns, although refusing to prohibit other 
traffic. The defeat of France was followed 
in a few days by increasing Japanese pres- 
sure: the object now was to gain complete 
control of Indo-China. Agreements were 
broken almost as soon as they were signed, 
and more stringent demands presented; and 
Thailand was encouraged to attack. Vichy 
played for time, appealed for aid to Ger- 
many and the United States, suppressed the 
De Gaullists, who included most of the 
French in the colony, and surrendered com- 
pletely to Japan. By March 1941, Indo- 
China was practically a Japanese depend- 
ency. 

Lennox A. Mitts 
University of Minnesota 


Weyer, Mary E. The Decline of French 
Democracy. Pp. vi, 73. Washington: 
American Council on Public Affairs, 1940. 
Clothbound: $1.50; Paperbound: $1.00. 


It would be unfair to the author if this 
small and unpretentious book were to be 
judged from its pretentious title and its 
misleading subtitle. It deals almost exclu- 
sively with the anion sacrée of 1914, and 
from that standpoint it is not without in- 
terest. As a study of the decline of French 
democracy, however, it is not only too re- 
stricted as to the epoch covered, but is also 
exaggerated in its overemphasis on the 
happenings in the foreground of the Pa- 
risian political stage. French democracy 
was already gravely ill when the war of 
1914 broke out; the national emergency 
postponed for some time the visible de- 
velopment of the cancer gnawing at the 
French body politic, and the victory of 
1918 superficially concealed the symptoms 
of its continuous growth. The value of 
this part-study, which André Maurois over- 
generously commends as “an account writ- 
ten with an accuracy and an objectivity 
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worthy of very high praise,” lies in the 
light it sheds upon the degree that the dis- 
integration had already reached on the eve 
of the last war. 

Unfortunately, one nowhere gains the 
impression that the author is as familiar 
with what the French call the climat of 
events as she is with the printed sources 
and official documents. Newspapers are a 
particularly doubtful foundation on which 
to build judgments of events in a country 
like France, with its time-honored technique 
of controlling and corrupting the press 
through direct and indirect governmental 
subventions. The result is, therefore, a 
competent analysis of the sources afforded 
by newspapers and a fair digest of facts, 
but there is hardly any attempt to give the 
deeper reason for the progressive decay 
of the parliamentary democracy of .the 
Third Republic. 

There are a great number of smaller 
mistakes and inaccuracies, chiefly due to 
the obvious lack of personal observation 
and knowledge of the French scene which 
the book describes. For instance, the work- 
ers organized in the C.G.T. are not “syn- 
dicalists” but trade unionists, the word 
“syndicalist” having a special connotation 
of action directe in the history of the Euro- 
pean trade-union movement; the ultimatum 
to Serbia in July 1914 was not an Austrian 
note, but an Austro-Hungarian one; it was 
not accepted “provisionally” by Serbia, but 
incompletely; the declaration of French 
mobilization did not say that France was 
“pacifist and determined,” but pacific and 
determined; and so forth. 

The book on the decline of French de- 
mocracy has still to be written. It must 
begin far earlier and certainly not later 
than the Dreyfus scandal, which consti- 
tuted a Pyrrhic victory for French democ- 
racy. 

Econ RANSHOFEN-WERTHEIMER 

American University 


Ler, Dwicut E. Ten Years: The World 
on Its Way to War, 1930-1940. Pp. 
xviii, 443. Boston: Houghton Mifflin 
Co., 1942. $3.75. 

“The World on Its Way to War 1930- 

1940” is a significant subtitle of this sur- 

vey of European international affairs. Other 
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surveys dealing with much the same period, 
together with at least a score of books by 
journalists and statesmen having intimate 
knowledge of recent happenings, have been 
published. With one or two excéptions, 
however, the one-volume surveys have at- 
tempted to cover a longer chronological pe- 
riod than the last decade, and have thus 
gone less deeply into it, while some of them 
and ‘most of the memoirs or diaries of 
statesmen and journalists are characterized 
by a lacke either of historical perspective or 
of personal detachment from the*absorbing 
events they recount. Here the author has 
attempted to fit the variegated pieces of 
material into a mosaic that reveals at the 
same time much of the detail and a com- 
prehensible pattern. His interpretation is 
that the events of 1930-40 are in part the 
result of a long historical development, and 
that the acts of politicians and peoples are 
not on the one hand Surely capricious, nor 
on the other determined solely by economic 
factors or by any one factor, but by many, 
including intellectual and spiritual influ- 
ences. Lee is also convinced that democ- 
racy as a way of life is still the best of 
which we know, in spite of the failure of 
the democracies to live up to their re- 
sponsibilities. Furthermore, “if there is to 
be peace and security again on this earth 
within an appreciable limit of time, not only 
must the peoples of Europe work together, 
but also the United States must learn to 
work with them, for all face fundamentally 
the same problems,” 

It is obvious that Lee’s task has required 
both scholarship and imagination to piece 
together the extant bits of information into 
this full-length portrait of Europe’s history 
during the last decade. One may agree or, 
in certain points, disagree with Lee’s inter- 
pretations; one must admit, however, that, 
historically speaking, this is an excellent 
book, and, artistically speaking, a brilliant 
and highly impressive piece of writing which 
holds one’s attention from beginning to end. 
It is, for instance, quite doubtful, as far as 
the reviewer is concerned, that the “Ger- 
man people acatpted Hitlerism because of 
external conditions rather than because of 
any internal canker in the soul of Luther's 
and Goethe’s race” (p. 38). This assump- 
tion is contrary to the concfusions reached, 
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for instance, in Peter Viereck’s Metapolitics 
(New York: Alfred A. Knopf,.1941), Mel- 
vin Rader’s No Compromise (New York: 
The Macmillan Company, 1939), and oth- 
ers. And Lee’s premise that “the real fault 
that lay with the victor powers at the end 
of the World War was their failure to at- 
tempt a genuine democratic new order along 
the lines suggested by liberals all over the 
world and ably epitomized by Woodrow 
Wilson” (p. 422) is to the reviewer a vague 
kind of “wishful thinking” whiche fails to 
see that efen the most “genuine democratic 
new order” could*not avoid the brutality of 
power politics, and that the very horrible 
Situation facing us today is the result of the 
wishy-washy “liberal” policies of the de- 
mocracies in doing everything possible to 
avoid the Realpolitik of the totalitarian 
states. Here Lee needs a real dose of E. H. 
Carr’s The Twenty Years’ Crisis (New 
York: The Macmill®: Company, 1940), 
which unfortunately is not even noted in 
Lee’s bibliographical note of outstanding 
studies (p. 431). 

Let me end by saying that, in spite of 
its interpretations which can be questioned 
here and there, this is nevertheless a book 
of uncommon quality, a superb piece of 
history-telling which nobody who finds in- 
terest in postwar history can afford to 
neglect. 

JosEpH S. RoucEK 

Hofstra College 


GRATTAN, C. HARTLEY. Introducing Aus- 
tralia. Pp. xvi, 331. New York: The 
John, Day Co., 1942. $3.00. 

Reading this book was a very attractive 
task of the reviewer, who more than thirty 
years ago, a short time befgre World War 
No. 1 started, “introduced Australia” to the 
European public. And Grattan “introduced 


Australia” to America just a few months ` 


before the United States entered into the 
World War No. 2. The author has done an 
excellent job. In sharp contrast to the re- 
cent, almost epidemic writing of books on 
Latin America, some of which are rather 
superficial journalistic tal American lit- 
erature on the fifth continent is relatively 
scarce., -Grattan did not publish his book 
before he had been in Australia several 
times and had the opportunity of studying 


203 : 


e 
all important matters quite thoroughly. So 
he is able to offer an objective as well as a 
critical, first-class information of scientific 
value regarding people, culture, economy, 
government, and politics of what I have 
called in my book on the same subject “The 
Land of Social Miracles.” 

Australia, with its seven million inhabit- 
ants, presents a rather complicated mixture. 
This almost - pure British-settled colony, 
with a democratic spirit, is strongly devoted 
to the King in London. On the other hand, 
since 1900 its constitutional organization 
has been widely influenced by that of the 
United States. Up to most recent times it 
has been completely dependent in foreign 
affairs on the English motherland. In con- 
trast to England, Australia is characterized 
by government initiative which for decades 
has promoted its economic development 
more than have free enterprises. “In do- 
mestic affairs it always has had its own 
standards, characterized during many dec- 
ades by a far-reaching influence of labor. 
But the Australians are as anti-totalitarian 
as any people in the world. So whatever 
direction of thought the people of another 
state may have, they will always find some 
attractive and some unattractive practices 
in Australia. 

Is there such a contrast between Ameri- 
cans and Australians that they should not 
like each other? There are important simi- 
Jarities. Both are pioneers; both are of 
prevalent British origin; both have been 
colonized as overseas possessions; both 
speak the same language; both are demo- 
cratic. However, there is the great contrast 
in the way in which the respective countries 
have been developed: the United States on 
an exclusively individualistic basis with pri- 
vate initiative, for a long time without help 
of the state and government. On the other 
hand, in Australia we find from the begin- 
ning the influence of the state, and at an 
early date, the far-reaching protection of 
labor. 

It seems at first sight that no continent, 
no country, has an easier task to fulfill in 
having a unity and purity of race than 
Australia. It is the Australian ideal to 
have on the continent one race, one people, 
one language, one flag. Now it is very un- 
fortunate for Australia that this first im- 
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pression is deceiving. The reason is that 
the vast territory of Australia, with an 
absolutely and relatively small population, 
is almost inviting the highly overpopulated 
yellow East Asia to invade. “And the hun- 
dreds of islands between East Asia and 
Australia are a kind of natural bridge to 
come over from Japan to Australia. Trav- 
eling from East Asia to Australia, one can- 
not help almost seeing the yellow wave with 
a kind of natural force rolling over to the 
Australian border. Let us hope that Aus- 
tralia will survive as an Arsenal of Democ- 
racy in the Pacific. 

ALFRED MANES 
Indiana University 


Locke, ALAIN, and BERNHARD J. STERN 
(Eds.). When Peoples Meet. Pp. xii, 
756. New York: Progressive Education 
Association, 1942. $3.50; $2.50 to PEA 
members. : 
The war has demonstrated the extreme 

importance of national unity, not only in 

our country but everywhere. The present 
750-page volume, with a significant sub- 
title, “A Study in Race and Culture Con- 
tacts,” is a mine of information for those 
who are interested in this universal prob- 
lem of ‘conflicts arising out of race and 
cultural differences. The editors have se- 
lected from the writings of historians, psy- 
chologists, sociologists, and anthropologists 
what they believe the most authoritative de- 
scriptions of cultural contacts and their 
consequences, and have grouped them under 


the sections dealing with “Culture Contact . 


and the Growth of Civilization,” “Varieties 
of Culture Conflict,” “The Ways of Domi- 
nant Peoples: Devices of Power,” “The 
Ways of Submerged Peoples: Tactics of 
Survival and Counterassertion,” and “The 
Contemporary Scene in Intercultural Rela- 
tions.” Each subdivision is, in turn, intro- 
duced by text commentaries of Alain Locke, 
which, in all fairness, represent in some re- 
spects the most valuable and original parts 
of the whole book. 

A work of this kind is bound to be criti- 
cized on account of its selections. The re- 
viewer feels that a number of additional 
specialists ought to have been included 
here, and that there are numerous studies 
which outweigh the merit of the essays se- 
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lected by Locke and Stern. This applies 
in particular to the central and east Euro- 
pean experts and especially to those whose 
contributions have not appeared in English. 
Furthermore, the underlying theme of the 
whole book is a sympathetic view of the 
underprivileged minorities. We have no 
quarrel with any ideology opposing majority 
exclusiveness and cultural intolerance, and 
favéring “the enlightened concession of the 
majority, which it behooves the majority 
to makeeunless it would reap a later harvest 
of minority counterassertion and¢inner con- 
flict” (p. 689). Since this proposition ap- 
plies to America in particular, one wishes 
that the editors would have gone a step 
further by including in their selections stud- 
ies political implications arising from the 
existence of irreconcilable minorities and 
“fifth columnists.” What position is 
America to take in regard to such unwel- 
come minorities whe the willful fragments 
of humanity which make up the nations of 
the earth are in point of fact almost uni- 
versally engaged in a deadly struggle for 
their very survival, initiated by.the totali- 
tarian minorities carrying on military, mate- 
rial, and psychological sabotage? We know 
today that the United States, with its un- 
precedented diversity of racial and cultural 
groups, must integrate her minorities in her 
national goals—or else. Selections showing 
the Japanese and Nazi penetrating analyses 
of our and particularly their minorities 
problems in the United States would have 
been most helpful. Furthermore, Locke 
and Stern could have improved their book 
by giving us more definite programs which 
must supersede the simple Americanization 
formulas still propounded by one of our 
official governmental agencies, and the ide- 
ologies of action based on admirable hu- 
manitarian premises but unrelated to the 


' conditions which had been on the way long 


before the Pearl Harbor “incident,” and 
whose seriousness is apparent now, thanks 
only to the radical steps taken by the FBI. 
At a time of enforced re-evaluation, such as 
we are at present undergoing, however un- 
conscious we af of it, this is an important 
trend which might revolutionize our policies - 
in regard to our American minorities, 
These are, in brief, some of the strong 
and weak characteristics of this work of 


-Boox DEPARTMENT 


‘readings gathered from far and wide. Few 
sociological works of recent years covering 
, this field have been so absorbing. In short, 
the book is like its subject: huge, ambitious, 
many-sided, often dazzling. It is com- 
pounded of some weak selections and more 
extraordinarily good ones. Against the 
background of our critical age it projects 
a nearly complete portrait of the problem 
which is identified with existence of ton- 
temporary statehood. 
Josern S. Reucex 
Hofstra College 
J 


ZACHAROFF, Lucien (Ed.). The Voice of 
Fighting Russia. Pp. xix, 336. New 
York: Alliance Book Corporation, 1942. 
$3.00. ` 


What the R.A.F. reports explained to the 
earth-bound, what the African campaign 
books pictured for the headline readers, 
what French refugee JBurnalists condemned 
for the disbelievers, and what Churchill 
preached in his Blood, Sweat and Tears, 
find a new partner, a new ally, here. And 
it is a gripping, often gory recital, sweat and 
blood and tears enough for anyone’s fill, 
vignettes of fighting men endowed with 
herculean strength and endurance, a naive 
faith, a fervent love for the land, and an 
adoration for its system. Perhaps the trans- 
lation from the original writings by authors, 
poets, journalists, and special envoys— 
among them such famous names as Alexei 
Tolstoy and Mikhail Sholokhoff—is not the 
very best; to catch the quaintness and twirl 
of the Russian language is not easy in Eng- 
lish. Perhaps there is too much of an early 
style propaganda effort in the continual 
mention of the glorious red—red seas, red 
boats, red defenders, red soil, red sky, and 
so forth. And it makes for difficult diges- 
tion to see a crowd of infuriated, outnum- 
bered Russians in a bayonet charge against 
tanks “in the name of Stalin.” And in 
describing certain scenes one flyer relates: 
“. . It was a beautiful summer day. Be- 
low, immense collective farm fields were 
ripening . . .” (italics by reviewer). Mind 
you, not just farm fields, they were collec- 
-tive farm fields! When continuously re- 
peated jn such fashion, it becomes stale, and 
sours what is otherwise a magnificent record 
of a people surpassing itself in defending 
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what it calls its own. The stories and arti- 
cles are short, shot straight, unsentimental, 
yet with a disarming naiveté typically 
Slavic. i 

Forgetting the political drumming and 
the often ungainly language, and looked at 
simply as a fighting men’s record, journal- 
istic dispatches, individual sketches, the 
book is indeed a realistic mirror of the 
foaming, seething, cauldron of hell that 
rages in the snows and skies of Russia (or 
must I too say, red Russia!). What if the 
Nazis are more strongly concentrated, bet- 
ter tanked, heavier-shelling “vultures—bri- 
gands—riffraff—carrion birds—monsters— 
marauders—slave owners—bandits—sneaks 
—vermin—etc.”? What if the sub-chasing 
Baltic boat has “an acting chief of the po- 
litical department” at the stern near the 
depth-bomb racks? We are not reviewing 
the political setup of Russia now, but wit- 
nessing in these pages, and are practically 
made to smell the gunpowder and exertion, 
to taste the blood and the tears of fighting 
men and women. The instances of courage, 
resourcefulness, just plain fight, are numer- 
ous, the speeches simple and to the point, 
the lesson clear—attack! attack! attack! 
Get the Nazi out of his tank, away from 
his superior guns, and he too runs back- 
wards rather than face a bayonet in the 
hands of a desperately brave man. As such 
a record it deserves to stand alongside the 
other reports of endurance and indomitable 
courage, adding its share of weight unto 
the scale of victory for our side. ` 

Boris ERICH NELSON 
New Jersey State Museum 


American Economic Mobilization. Reprinted 
from Harvard Law Review, Vol. LV 
(1942), pp. 427-536. Cambridge, Mass.; 
Harvard Law Review Assn., 1942. 40¢. 
In this study, which also appears as a 

note in the January 1942 issue of the 

Harvard Law Review, the editors of the Re- 

view stress the legal and administrative as- 

pects of our preparations for war. The 
title American Economic Mobilization is 
therefore somewhat misleading. There is 
only a limited discussion of some economic 
phases of the defense program. 

The subject matter is discussed under 
four main headings: Procurement, Priority 
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Control, Price Control, and Commandeer- 
ing. This organization results in some un- 
fortunate weaknesses in the text. Several 


major problems involved in the’mobilization - 


of our economy for war are omitted en- 
tirely. Thus, there is no discussion of con- 
version—one of the most pressing problems 
now being handled by the War Production 
Board—nor is the term itself ever men- 
tioned. Similarly, both foreign trade con- 
trol and the work of the Board of Economic 
Warfare are entirely omitted. 

Further, several topics are discussed in 
chapters to which they do not rightfully 
belong. For example, allocation and ration- 
ing are erroneously discussed under “Pri- 
ority Control.” Priority control, allocation, 
and rationing are all separate methods of 
dealing with the problem of controlling de- 
mand. Each of these policies is designed to 

. serve a different purpose, and each involves 
different administrative techniques. The 
distinctions are recognized by the Office for 

.Emergency Management, which assigns to 
separate divisions each method of control- 
ling demand. Other topics are not accorded 
proper emphasis. Only two paragraphs are 
devoted to the important subject here en- 
titled “Gaining Labor’s Cooperation.” 

The descriptions of the organization and 
actual functioning of the Priorities Divi- 
sion, the Division of Civilian Supply, and 
the Materials Division’ in the Office of Pro- 
duction Management are clear, and are 
characterized by a high degree of accuracy. 
Nevertheless, a few errors in fact have crept 
in. For example, the functions of the In- 
dustrial Branches are sometimes miscon- 
strued and, at least in one place, confused 
with those of the Materials Branches (see 

_ p. 454 and pp. 456-57, n. 181). This part 

of the study, however, has only historical 
interest since the creation of the War Pro- 
duction Board. 


The legal and administrative aspects of. 


price control are well developed. Inte- 
grated with them is a discussion of the 
economic aspects of price control more 
adequate than that accorded any other 
topic. The Emergency Price Control Act 
had not yet been passed when this note 
went to press. The authors could not tell, 
of course, which of the several alternate 
provisions under discussion in the House 
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would be adopted, so they described and 
examined critically nearly all of them. As 
a result, virtually every significant provi- 
sion in the act as finally passed, is discussed 
here. 

American Economic Mobilization can be 
read with profit by those primarily inter- 
ested in obtaining an understanding of the 
legal issues and problems of our prepara- 
tiorfs for war, and only secondarily inter- 
ested in the economic aspects of these 
preparations. Its value to them will be 
enhanced by the copious footmote refer- 
ences. ? 

Leo FISHMAN 
Washington, D. C. 


PARKINSON, J? F. (Ed.). Canadian War 
Economics. Pp. vii, 191. Toronto: The 
University of Toronto Press, 1941. $1.75. 
This book originated as a series of lec- 

tures entitled “The #anadian Economy and 

the War,” which were delivered at the Uni- 
versity of Toronto during the first quarter 
of 1941. It comprises ten essays dealing 
with the various phases and problems of 

Canada’s economic war effort, and describ- 

ing the different types of controls adopted. 

The materials presented cover the period to 

June 1941. They give, therefore, a fairly 

complete survey of Canada’s economic war 

program through the stage of partial to that 
of virtually full employment of all available 
resources. 

The scope of the subject matter dealt 
with in the essays does not differ greatly 
from that covered in Professor Plumptre’s 
report on Canadian War Finance prepared 
for the Office of Price Administration last 
spring. In contrast with the latter study, 
however, the treatment is of a more evenly 
balanced nature, with much less emphasis 
placed upon the strictly fiscal and monetary 
aspects of control. In addition, Canadian 
Wer Economics is concerned more ‘with 
guiding principles than with technical de- 
tails, its appeal being directed to the intelli- 
gent Jayman rather than the professional 
economist. 

While all of fhe essays are well presented, 
certain of them in particular stand out. 
Mr. J. Douglas Gibson, editor eof the 
Monthly Review of the Bank of Nova Sco- 
tia, gives a clear picture òf the changing 
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pattern of Canada’s war fiscal policy in 
terms of the fundamental considerations in- 
volved. Burdensome details are scrupu- 
lously avoided. Professor K. W. Taylor, 
secretary of the Wartime Prices and Trade 
Board, does an excellent job of describing 
the principles underlying, and the measures 
taken to control, prices. Most of his dis- 
cussion is devoted to the activities of the 
Board, which subsequently was charged 
with the control of all prices in Canada. 
Mr. Louis Rosminesky, assistant to the 
Chairman of the Foreign Exchange Control 
Board, discusses the purposes and methods 
of exchange control in a fashion readily 
understandable to the layman—which is no 
mean task in view of the éechnical nature 
of the subject matter. Among the other 
topics dealt with are “The Work of the De- 
partment of Munitions and Supply,” “War- 
Time Labour Probleys,” “The Impact of 
the War on Canadian Agriculture,” and 
“The Standard of Living and the War Ef- 
fort.” Professor J. F. Parkinson, of the 
University of Toronto, has co-ordinated the 
materials effectively, so that overlapping 
and duplications have been reduced to a 
minimum. 

One might criticize the work for its fail- 
ure to describe in more than a cursory 
fashion the activities of the Controllers of 
the Department of Munitions and Supply, 
who were concerned primarily with aug- 
menting supplies and controlling the prices 
of and the demand for strategic commodi- 
ties and services considered essential to the 
war effort. Such a description would have 
been of particular interest to American 
readers. Here the Canadian experience was 
in sharp contrast with the, welter of con- 
fusion and duplication of effort which char- 
acterized the system of controls in this 
country, at least up to the establishment 
of the War Production Board. 

Canadian War Economics is recom- 
mended as valuable supplementary reading 
material for college courses in war eco- 
nomics. While it suffers from being some- 
what dated, it is nonethel&s a worth-while 
case study of the economics of the earlier 
stages,of an all-out war effort. 

HENRY BRODIE 

New York University 
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SARGEAUNT, H. A., and Georrrey WEsT. 
Grand Strategy. Pp. xi, 246. New 
York: Thomas Y. Crowell Co., 1941. 
$2.00. ° 


The term “strategy” has quite a definite 
meaning to the military profession and to 
the student of warfare, but the present pe- 
riod of conflict, which has widened war 
effort to include the entire resources of 
embattled nations, tends to introduce new 
meanings into the employment of the term. 
“Grand Strategy” has long meant the large, 
broad plan for winning a whole war on pos- 
sibly several fronts and in many theaters of 
operation, as distinguished from the local- 
ized strategy of the commander of a single 
army. In this book the authors use the 
term more to describe the political and so- 
cial framing and development of the state 
than to cover the operations of war. Their 
“Grand Strategy ... deals with the ever 
changing connections between war and the 
society where war occurs” (p. 9). 

War, as defined by Clausewitz, is violence 
applied to the attainment of political ends; 
but the authors appear to hold that the type 
of warfare or violence determines the type 
of political order which follows it, and they 
give a somewhat new interpretation to the 
use of “force,” which is “primordial and for 
that reason tends to evade our understand- 
ing.” It is “buried deep in human evolu- 


_ tion,” affecting us as do the forgotten ex- 


periences of childhood, and violently re- 
sponding to the master, a Napoleon or a 
Hitler, who can strike its sensitive chords. 
So warfare is used to explain the politi- 
cal and revolutionary changes of the last 
two hundred years. It furnishes the key 
to the solution of this mysterious drama of 
modern history. Thus is presented the 
“Revolutionary Solution” of the French 
Revolution, completed by Napoleon, mass 
warfare, electrified by the Terror, with its 
consequence the “emergence of modern dy- 
namic progressive nationality.” Napoleon 
brought this creative violence under ‘con- 
trol and directed it to the establishment of 
great civil reforms as well as to victories in 
battle, but brought defeat and evil upon 
France “by asking too much of her.” 
Meanwhile Wellington, in the Peninsular 
warfare, had developed against Napoleon 
the defensive “strategy of attrition,” be- 
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coming a “potent force for civil reorganiza- 
tion” because of its demands upon British 
industrial production. This type of war 
produced “The Liberal-Reform Solution.” 

Chapter five presents the ‘“Realpolitik- 
Imperialist Solution” of Bismarck and 
Moltke, the influence or menace of which 
explains the new British imperialism of 
Joseph Chamberlain and Cecil Rhodes. 

So we come to the “Planned Wave Solu- 
tion,” anticipated by “infiltration” tactics 
of the first World War but finding its full 
expression in the present war, and produc- 
ing in the political field the tactics of the 
Bolshevists and the Nazis. This type re- 
quires, above all things, correct timing, syn- 
chronization, a planned sequence of suc- 
cesses won point by point. 

This leads on to the “Sandbag Solution” 
and the “Science of Victory” which com- 
prise the last two chapters of the study. 

Davin Prescott BARROWS 

University of California, Berkeley 


Riess, Curt. Total Espionage. Pp. xii, 
318. New York: G. P. Putnam’s Sons, 
1941. $2.75. 


Numerous readers of this exciting book, 
especially police scientists and law enforce- 
ment officials, have asked me whether To- 
tal Espionage is a fact or fiction book— 
whether we can learn something from it or 
not. My answer is as follows, after having 
checked the major part of its contents: The 
book is a significant contribution to the 
literature on military and police intelligence. 
The facts, disclosed or compiled by the 
author, are mostly correct, sometimes not 
100 per cent accurate, because “it isn’t done 
with mirrors,” as the author himself states 
in his Foreword. y 

Riess covers the period of the Axis prepa- 
rations for World War II. He starts with 
the birth of the total espionage machine 
of the Nazis and describes the different 
branches of the apparatus: (1) the mili- 
tary branch headed by General Walter 
Nicolai, who was chief of the intelligence 
service in the German Supreme Command 
during World War I; (2) the Secret Police 
headed by Heinrich Himmler, whose “espio- 
nage by terror” works inside Germany and 
abroad in the interest of the security of the 
regime; (3) the Ministry of Foreign Af- 
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fairs of Mr. Joachim Ribbentrop, whose 
Foreign Service not only does “society 
espionage” but also acts as a diplomatically 
protected communication line; (4) the Nazi 
Party Abroad headed by Gauleader Ernst 
Wilhelm Bohle, whose job is the gathering 
of material through the members of the 
foreign sections of the Nazi Party, the Nazi 
Labor Front, and similar organizations; and 
(5) the Propaganda Ministry of Dr. Joseph 
Goebbels, who is interested in “espionage of 
the mind” 

Riess describes and analyzes numerous 
espionage cases performed *by these agencies 
of the Nazi machine, but does not confine 
his book to the Nazi system. It deals also 
with activities of the Japanese’ and Italian 
Axis partners, 2nd of the Spanish Falange 
which works especially in the South Ameri- 
can countries. 

Two chapters of the book are dedicated 
to prewar activities ofthe French Deuxième 
Bureau. The facts revealed in Total Espio-' 
nage—and in a French publication of 1940 
—show that this once very effective intelli- 
gence unit has sunk to a very low level dur- 
ing the last years. But how should an ad- 
ministrative unit maintain morale when 
even active French cabinet members served 
consciously or unconsciously as intelligence 
officers of the Nazis! 

The conclusions we have to draw from 
the material presented in Total Espionage, 
combined with our own experiences, are as 
follows: 

1. Total war requires total counter-espio- 

nage. A fundamental change in intelligence 
work is imperative. 
_ 2. Only a thoroughgoing knowledge of 
the intelligence and administrative machin- 
eries of the Axis Powers enables our na- 
tional defense agencies to perform their 
duty successfully. 

3. The respective agencies must acquire 
this knowledge through highly specialized 
courses and research centers. 

Rozert M. W. Kempner ` 

University of Pennsylvania 


Corsett, P. E. pPost-War Worlds. Pp. ix, 
208. New York: Farrar and Rinehart, 
Inc., 1942. $2.00. 

That the movement for a stable “world 
order goes relentlessly forward despite the 
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fact that nearly the whole world is now at 
war and that the democracies seem, for the 
time being, to be losing critical battles and 
campaigns, isyemphasized by this book by 
Professor Corbett of McGill University. 
It is by far the best book yet, partly be- 
cause it is based on careful study and com- 
parison of all the notable suggestions which 
have been made for the reorganization of 
the postwar world, and partly because Cor- 
bett has contributed a rare skill of evalua- 
tion and co-ordination to his task, 

In his axcellent opening chapters, the au- 
thor depicts the confusion which exists to- 
day and analyzes the merits and the defects 
of the League of Nations in a masterly 
fashion. He recapitulates the proposals 
found in various “grand deSigns,” conclud- 
ing with a survey of the recent proposals 
made by Curtis, Streit, Jennings, Buell, 
Scelle, and Sir William Beveridge, to name 
but a few. He avowsghis sincere adherence 
to the principles of peace, prosperity, de- 
mocracy, and a world order that rejects par- 
ticularistic nationalism. But it is remark- 
able how wisely and comprehendingly he 
gives due attention to the need for transi- 
tory organizations, and the vital necessity 
for further studies of the intricate problems 
of economic and social order. Thus, with 
reference to the bare suggestion that there 
be an international currency, he repeats 
H. G. Wells’s warning that no such cur- 
rency or monetary standard is possible with- 
out a certain measure of uniformity in eco- 
nomic institutions and social patterns. He 
is not adamant about forcing the democratic 
way of life on all members of the new world 
order, but he believes that the creation of 
new institutions of world administration will 
give the United States and Great Britain 
“an infinitely better chance’ of using their 
resources and their influence to further the 
social and spiritual objects of democracy.” 

The analyses of the federal idea, the 
inter-American system, the Pacific prob- 
lem, the order of the Axis, and the British- 
American front are compact, informative, 
and sagacious. It is no reflection on the 
scholars who either have warked with these 
institutions or have urged the immediate 
establishment of a partial world order which 
was to”be limited in its application to the 
“democracies,” e the Anglo-Saxons or the 
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“Englishry,” the powers of the Pacific area, 
or the twenty-one nations of the Western 
Hemisphere, that none of their schemes are 
singularly appropriate in the world of to- 
day or the world of tomorrow. Corbett 
recognizes that these enterprises, whether 
they actually have been in operation or 
merely exist on paper, constitute the raw 
materials for further development. And he 
does not dismiss the plans of the Germans 
or, the Japanese with a contemptuous ges- 
ture. If there is to be a real, effective world 
order, it must represent a harmony of the 
aspirations of all mankind. On the other 
hand, he accepts the winning of the war and 
the imposition of some kind of authority by 
force on the defeated Axis Powers as the 
necessary preliminary to a permanent union. 

Although the essential elements of the 
problem are given careful attention, the 
author does not offer a blueprint for the 
future. In his preface he says that his in- 
quiry is an “attempt to stimulate prepara- 
tion for the arduous work of settlement that 
must follow the war. It may well be that, 
with the memory of 1919 in men’s minds, 
no single conference will be entrusted with 
the structure of world order. A provisional 
regime, set up by the victors, may afford 
time for more patient and solid building. 
But care must be taken that the provisional 
mechanisms of administration and control 
are not of a kind to perpetuate animosities 
and prevent a definitive organization. An 
agreed design, known to the peoples con- 
cerned as the ultimate purpose, will elicit 
active collaboration.” These principles he 
discusses in chapters addressed to the prob- 
lems of law, sovereignty, nationalism, eco- 
nomic and financial organization, and the 
institutions of the supranational world or- 
der: police, courts, legislation, administra- 
tion, and the colonies and mandates. The 
nature of this discussion may be gleaned 
from the conclusion, which lists the defects 
of the League as four in number: (1) that 
it had no means at its direct disposal for 
the enforcement of decisions; (2) that it 
had no compulsory jurisdiction in the settle- 
ment of disputes; (3) that it had no ade- 
quate provision for peaceful change; and 
(4) that it had no adequate machinery of 
economic collaboration. He agrees with 
Scelle that no federation is possible unless 
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there is preliminary sense of community 
among the units to be, federated. Accord- 
ingly, he advises less than, complete federa- 
tion in some areas, something far short of 
universal federation, possibly great disparity 
in the internal order of the associated states, 
and what amounts to a disciplined groping 
toward the ideal world order. He definitely 
rejects the idea of a balance of federations 
as just as unworkable as the balance-of- 
nations idea. In his detailed plan he adyo- 
cates a unicameral Assembly, a World 
Court, an Economic and Financial Or- 
ganization, a Social Organization (Labor, 
Health, and so forth), and commissions for 
Territorial Administration, Transit and 
Communications, and Intellectual Co-opera- 
tion. ji 

This may not be a blueprint, but it should 
be an indispensable addition to the library 
of everyone who is concerned about world 
peace. 

Roy V. PEEL 
Indiana University 


KAECKENBEECK, GEORGES. De la guerre ù 
la paix, Pp. 103. Geneva: L'Institut 
Universitaire des Hautes Études Inter- 
nationales, 1940. 2 francs. 


This small book by Dr. Georges Kaecken- 
beeck, eminent Belgian lawyer and former 
member of the Legal Section of the League 
of Nations Secretariat, at one time presi- 
dent of the Upper Silesian Arbitral Tri- 
bunal, is the record of six lectures delivered 
at the Graduate Institute of International 
Studies at Geneva. It siffers from two 
shortcomings. The very fact that they 
were excellent lectures makes them not very 
readable as a book. The pages have some- 
how retained the perspective of the spoken 
word. My own experience in similar cases, 
which is the experience of innumerable 
others, suggests that lectures intended for 
publication must either be written for that 
purpose—the listener being made to suffer 
for the sake of the ultimate and more 
permanent reader—or they must be en- 
tirely recast and rewritten after delivery, 
transposed as it were into the medium of 
the printed word. There is no intermediary 
way. 

The second shortcoming is more serious, 
but also admittedly more controversial. 
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Dealing as it does with the problems of 
transition from war to peace, the study 
constitutes the latest and mast complete 
summary of .current knowlgdge and ac- 
cepted opinion on such questions as annexa- 
tion, conquest, mediation, armistice, peace 
negotiation, and others. The introduction 
being undated, there is, apart from the 
publication date, nothing to indicate when 
these lectures were given at the Institute. 
If my memory serves me rightly, they were 
delivered at Geneva during the time of the 
“phony” war, when Belgium stil, hoped to 
be spared and when it was not thought wise 
for any Belgian to make controversial as- 
sertions. All the statements implying a 
judgment on current affairs are therefore 
overcautious affd altogether too dispassion- 
ate considering the burning actuality of 
nearly every aspect of the problems dealt 
with. The study accordingly contributes 
little, even from agpurely technical and 
legal angle, to the all-important question 
(next to winning the war) as to how to 
make peace after the present conflagration. 
Most of the techniques so competently de- 
scribed and characterized by the author 
will, I am afraid, have little more than his- 
torical interest; for it is very doubtful that 
the end of hostilities, the subsequent period 
of transition—‘“a bastard or twilight inter- 
val, half war and half peace,” in the words 
of Leonard Woolf—and finally the stage of 
shaping a new era of peace will admit of 
the application of such well-known and al- 
ready in 1919 somewhat shop-soiled pat- 
terns of the past. It is wholly improbable 
that a highly unconventional totalitarian 
war will be terminated by conventional 
peacemaking. 

The book is useful as a survey of the 
whole body of knowledge and doctrine of 
the past, as a legacy of an era which is 
probably closed. As a practical aid and 
manual to be included in the bag and bag- 
gage of the peacemakers of .tomorrow, its 
value will be slight. 

Econ RANSHOFEN-WERTHEIMER 

American University 


CARLSON, Wolum S. Greenland Lies 
North. Pp. 306. New York: The Mac- 
millan Co., 1941. $3.00. ° 


With American and British interest 
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turned to the North Atlantic “life line,” the 
appearance of Mr. Carlson’s book is in- 
deed timely. The peculiar dome-shaped 
icecap knowa as Greenland, some 700,000 
square miles in size, rising at its highest 
point nearly two miles, its slopes heavily 
crevassed and its narrow coast line jagged 
into innumerable fjords and islands, has 
attracted the attention of explorers, coloniz- 
ers, traders, and scientists for a thotisand 
years. Ever since the Vikings made their 
first landfall on its inhospitable eshores in 
the tenth» century, save for a few centuries 
when it was completely forgotten, Euro- 
peans and Americans have been tantalized 
by the unknown qualities of its land and 
people. To the many books written about 
Greenland, William S. Carfson now adds a 
readable and attractive story of his experi- 
ences in this land of the frozen north. 

The narrative is concerned with the last 
of the five scientifie expeditions sent to 
Greenland by the University of Michigan 
for the purpose of making geological, gla- 
ciological, and meteorological investigations, 
and in which aerological studies with bal- 
loons were initiated. Even so, the author, 
who had participated in one of the previous 
expeditions, delightfully relates the princi- 
pal high lights of his former experiences to 
his companion, Max Demorest, in the form 
of “Winter Tales to Max,” giving informa- 
tion of a sociological nature which adds 
considerable to round out the story. The 
scientific results, according to the author, 
are printed elsewhere. Unfortunately the 
reader is-left in the dark as to the specific 
years of Carlson’s visits in Greenland—but 
what matters the year? Life in Greenland 
changes so slowly that only big spans of 
time—even centuries—make any percep- 
tible differences. 

We are told: that the expedition left 
North Sydney on July 31 and journeyed 
directly to Godhavn on the southwestern 
coast of Greenland. A deplored delay at 
this point (for winter was rapidly approach- 
ing) nevertheless was turned to profit, since 
it gave the travelers an opportunity to ex- 
amine the library of Dr. Norsild and to ob- 
serve Godhavn society and customs. The 
journey northward was interrupted by a 
short stop at Kutdlisat (the narrative gives 
a good description of this coal mining town) 
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and then proceeded to Upernivik, one of the 
most northern-towns in the world. At 
the nearby village Augpilartok the party 
stopped loñg enough to engage the services 
of the Eskimo household of Andreus Peter- 
sen. This native family looms large in the 
story, since its members—Andy, his wife 
and mother and a son and a daughter—not 
only provided the necessary labor and guid- 
ance of the. party but also served as the 
subject of the informal sociological studies 
conducted by the observing Carlson and 
the enthusiastic Demorest. Headquarters 
of the party were established on the un- 
inhabited islet Natsiorsiorfik at the upper 
end of Upernivik Fjord. Here modest 
buildings were erected and here the im- 
portant work—making observations and re- 
cording the readings of the scientific instru- 
ments—was undertaken. Several exploring 
trips, mostly short ones, were conducted’ 
from this center. The winter sledge trip 
to Augpilartok is recounted in unusually 
good style and in a narrative of considerable 
suspense. A long journey to the far north 
represents the real climax of the story, and 
the book closes with the return from this 
trip to Upernivik. 

A short appendix, containing a brief his- 
torical sketch and some notes on trade, 
geography, geology, and aviation possibili- 
ties, is added. Much of the book is in the 
form of a diary. A few maps make it 
rather easy to follow the route of the ex- 
pedition and locate places, but are not 
adequate for the geographically curious. 
The illustrations are mediocre, in spite of 
the fact that photography was a rather con- 
stant occupation of the explorers. A source 
of annoyance is the abandon with’ which 
technical terms and names of instruments 
such as anemoscope and theodolite are 
used without adequate explanation for the 
layman. f 

The greatest value of the book lies in 
the excellent information imparted about 
the life and folklore of the Eskimo, Green- 
land society, animal life, and the forbidding 
landscape. One is fascinated by stories 
which illustrate the skill of the natives, their 
economic adjustments, their peculiar cus- 
toms, and the effect of European contacts 
with them. Amusing incidents abound. 
Eskimo sex life is treated with considerable 
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delicacy. The hypercritical may readily 
find faults with Mr. Carlson’s book, but the 
general reader will find it most stimulating 
and informative. Even the historian will 
recognize the value of such an account as 
this, and glean much information from it 
for historical studies of Greenland and its 
people. 
Davy K. BJORK 
University of California Fe 


TURNER, JoHN KENNETH. Challenge to 
Karl Marx. Pp. viii, 455. New York: 
Reynal & Hitchcock, Inc., 1941. $3.50. 
This thoughtful book is a healthy cor- 

rective of dogmatism. It meets every doc- 

trine with a doubt. It is so perfectly skep- 
tical that it threatens to fall victim to the 
very error which it deprecates. The criti- 
cism of Marx and Engels and their more 
infatuated disciples demonstrates again that 
economic behavior may not be predicted 
with complete exactness. Many factors 
which seem to be influential in society re- 
fuse to'be fitted into any generalization 
unless the rule be so broad as to lack mean- 
ing. To be sure, economics is art as well 

as science. But to admit this is not to im- 

pugn the usefulness of hypothesis checked 

by fresh inquiry in order to proceed to a 

more fruitful hypothesis. 

Marx has suffered the penalty of having 
arrived at an extraordinarily penetrating 
analysis. If it was natural that he should 
fall in love with the representation he had 
created, and should pray that his Galatea 
be given life, it was inevitable that others 
after him, beholding his handiwork, should 
proclaim the miracle. For Marx’s model, 
compared to the images which went before, 
does seem to breathe. 

The author is not tilting at windmills 
when he assails dogma. There is enough of 
it, and it is the enemy of creative intelli- 
gence. But those who are impressed by the 
stature of Marx will not find it diminished 
by these searching comments. Godhead is 
gone, but in its place is something better 
than mere authority. Worthy apostles do 
not make Marx an idol, but call him a 
prophet. His approximation to wisdom is 
remarkable enough. Remove the halo, and 
the countenance shines by its own light. 
Show the frailties, and the strength is more 
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apparent. It is only the temple priests that 
will be discomfited by this book. The ideas 
of Marx are most at work where they are 
least identified with his namer Observable 
all over the world—quite apart from war— 
are tendencies toward collectivist action in 
place of weakened individual enterprise; 
common plan makes headway against pri- 
vate profit; claims of producers and con- 
sumefs, as distinguished from mere owners, 
are louder. The American economy is elo- 
quent of changes which Marx forecast. 
The most mechanical featurese of the 
Marxian system have suffered casualties 
of time and fuller knowledge, while the 
principles show power of survival beyond 
those of other social thinkers. If Marx 
could come back today, he would find far 
more to confirm than to confound his sur- 
mise. 
Broapus MITCHELL 
Wendell, Mass. © 


Berprajew, Nixorar. Sinn und Schicksal 
des Russischen Kommunismus. Pp. 199. 
Lucerne, Switzerland: Vita Nova Verlag. 
1937. 

Best, Harry. The Soviet Experiment. 
Pp. vii, 120. New York: Richard R. 
Smith, 1941. $1.25. 


Berdiaev’s volume is an original and 
profound analysis of the genesis of Bolshe- 
vism by one of the most incisive contempo- 
rary Russian thinkers. The author traces 
the Russian form of communism to the 
distortion of the Russian religious idea, to 
Russian Messianism and universalism, to 
the age-long Russian search for the king- 
dom of truth and justice. Berdiaev ad- 
vances the view that Bolshevism, brought 
about by war and the general disintegration 
of Russian society, had strong roots in the 
Russian tradition, in the good as well as 
the bad of it. 

The study of Russian literature and 
thought convinced Berdiaev that Czarist 
Russia did not possess a unified culture. 
This chasm between the culture-bearing 
upper strata of Russian society and the 
mass of the pedble on the one hand, and 
the lack of moral sanction on the part of 
the old régime on the other, made revolu- 
tion inevitable. Thinkers and poets belong- 
ing to different schools and froups had all 
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longed passionately to see this internal cleft 
filled and the unity of national culture re- 
stored. 

Berdiaev las great stress on the rejec. 
‘tion of the Russian state by the Russian 
intelligentsia, on its view that the state is 
an alien and inimical force. He points out 
that the anarchistic ideology was the crea- 
tion of the representatives of the upper 
strata of the Russian nobility: Bakinin, 
Kropotkin, Tolstoi. 

One does not need to agree With the 
philosophi@ concepts of this deep and eru- 
dite thinker to @njoy the volume, which 
opens many intriguing visions on the growth 
of the Russian intellectual movement in the 
nineteenth century. r 

Professor Best’s book is an attempt at a 
popular exposition of the evolution of the 
Soviet state, designed to meet the require- 
ments of the general public as well as the 
college student. = ` 

The author examines the extent and re- 
sources of the U.S.S.R., and the economic 
antecedents of the Bolshevik revolution, 
and sketches a brief history of Lenin’s gov- 
ernment’s advent to power. 

The various phases of Soviet life are ana- 
lyzed and appraised, with attention given 
not only to industrial production and the 
reorganization of rural life, but also to the 
educational growth, the religious persecu- 
tions, and the attitude of the Soviet Gov- 
ernment toward family and morals. 

Soviet philosophy of war and peace, and 
its practical application as exemplified in 
the attack upon Finland and the occupation 
of the Baltic States, are also analyzed. 

The problem of presenting a concise and 
accurate summary of a phenomenon of the 
magnitude presented by theegrowth of the 
U.S.S.R. is not one of easy solution. While 
the book contains a great deal of valuable 
material and some interesting comment on 
certain phases of Soviet life, it is hardly a 
dispassionate, objective study. The author 
has an irritating way of injecting his own 
valuations at every turn, and one learns 
from his work almost as much about Pro- 
fessor Best’s Weltanschauung as about the 
Soviet Union. Some of the judgments are, 
moreover, somewhat hasty. The passage on 
page 106, where the attack of Soviet Russia 
upon Finland is discussed, reads in part: 
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“History has not often presented anything 
to compare with this deed in its horror and 
shamelessness.” Any competent historian 
could bring to Dr. Best’s attention literally 
hundreds of cases of no less deplorable 
abuses of power by large nations against 
their weaker neighbors. 

The Russian ancien régime is painted in 
tones of unrelieved sable, making Dante’s 
Inferno a cheerful garden spot by compari- 
son. 

D. Fepotorr WHITE 

Philadelphia, Pa. 


Branp, CARL F. British Labour’s Rise to 
Power. Pp. xi, 305. Stanford Univer- 
sity: Stanford University Press, 1941. 
$3.50. 


This book is a collection of eight studies 
on the history of the political labour move- 
ment in Great Britain, some of which have 
been published previously as articles in re- 
views. The division of the subject matter 
into separate studies, each of which could 
stand alone, leads to some repetition. All 
of the studies, however, are closely related, 
and the whole is given unity by the author’s 
interest in the international aspects of the 
British labour movement. Only the first 
study, on the early ventures of the trade 
unions into politics, deals with purely do- 
mestic matters. 

Most of these studies relate to the for- 
tunes of the Labour party during and im- 
mediately following the war of 1914-18. 
In the second study, the changing attitudes 
of the Labour party toward that war are 
traced skillfully, and the details of ‘Labour 
participation in the wartime coalitions are 
recounted. The third study, on the war 
aims and the peace programs of Labour, 
tells a fascinating story of the working-out, 
under great stress, of the outlines of an 
idealistic postwar settlement. It is not gen- 
erally appreciated that the Labour thought 
of this period anticipated many of the fea- 
tures of the international program which 
was later connected so prominently with 
the name of President Wilson. Professor 
Brand’s study places the credit for the 
origin of these ideas where it belongs. The 
next two studies deal with the attitude of 
British Labour toward President Wilson 
during the war and the peace conference. 
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The high hopes of organization for perma- 
nent peace, the bitter disappointments, and 
the loyalty of Labour to its ideals are 
treated with sincerity and sympathy. 

The last three studies, none of which 
has been published previously, have special 
interest for political scientists. In the first 
of these, the story of the many attempts 
to-keep the Second International alive dur- 
ing the war and the series of international 
conferences—at Zimmerwald, Stockholm, 
Berne, and elsewhere—is related clearly. 
The second makes clear the leadership of 
British Labour in the reconstruction of the 
International in the early postwar years. 
In the last study, on the relations between 
the Labour party and the Communists, the 
author leads his readers through the maze 
of left-wing splits and fusions, affiliations 
and disaffiliations, “front” organizations, 
and moves for the United Front. This is 
the only one of the studies which brings its 
story through the whole between-wars ‘pe- 
riod; ali of the others, as indicated by the 
general title, conclude ‘with the events just 
preceding the first Labour government of 
1924. 

This book is an example of finished schol- 
arship at its best. It is based throughout 
upon primary source materials. One cannot 
read it without seeing in nearly every page 
analogies with the problems of Labour in 
the present war. The trials of a great or- 
ganization pledged to peace, but forced by 
circumstances to share responsibility in the 
conduct of total war, make an anguished 
story. The tragedy is that it must be lived 
through a second time so soon. 

JosepH R. STARR 

University of Minnesota 


Brrtincer, Desmonp W. Black and White 


in the Sudan. Pp. xvi, 343. Elgin, TIL: 

The Brethren Publishing House, 1941. 

For sale by the author at McPherson Col- 

lege, McPherson, Kansas. $2.50. 

Few books on the African Sudanese have 
appeared since Lord Lugard’s Dual Man- 
date which have greater\ world significance 
and timeliness. than Bittinger’s Black and 
White in the Sudan. Any intelligent person 
in a warring world will find this descriptive 
and analytical treatment of the geographic, 
- political, and social situation in this stra- 
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tegic- African crossroads highly elucidating. 
It is written by a seasoned teacher, a vivid 
impressionist, who has lived close to the 
pulsing heart of Nigeria fof eight years, 
and is familiar with both the language and 
the customs of its people. 

The book is divided into three parts—the 
Kingdoms and Cultures of Ancient Sudan, 
Europe i in the Sudan, and The New Educa- 
tion’ in the Old Sudan. Its purpose, the 
author announces, is to provide a compre- 
hensive Uescription of “the cultural back- 
ground of the Sudanese peoples, “the recent 
impingement of European culture upon it 
and the ends sought in the present attempt 
to bring about further cultural fusion.” 

The author gaints with vividness the pro- 


` cession of Sudanese kingdoms for a dozen 


centuries before the coming of the Euro- 
pean conqueror. He pcints out that in the 
thirteenth and fourteenth centuries, when 
the Saxons were dwéfling in wooden hovels 
floored with straw, Sudanese cities like Tim- 
buktu were centers of high culture, wealth, 
and learning, with elaborate college build- 
ings of stone, mosques domed with gold, 
and some of the finest libraries in the world. 
The demoralizing influences of the slave 
trade and the subsequent intrigue of the 
nations of Europe are blamed in large part ` 
for the arrestment of this finely balanced 
culture. The author flays such nineteenth- 
century pharisaic palliatives of conscience 
as “Duty to Backward Nations” and “The 
White Man’s Burden,” and insists that the 
opening of West Africa was for purposes 
of exploitation. Both the treaties -with 
native chiefs and the establishment of 
spheres of influence formalized in 1885 were 
for spoils alone. He defends Britain’s Dual 
Mandate with «its indirect rule and forced 
native labor, but feels that the system of 
land ownership and taxes collected by the 
headmen could still be improved. That 
improvement can be brought about by an 
extension and perfecting of the educational 
system already inaugurated. This should 
be an adaptive education—an education for 


- which the native has capacity and in which 


he is interested? It “must help him to cast 
off the centuries-long imprint of inferiority. 
It must be practical and help him ta,be Af- 
rican, not British.” The author insists that 
that should be the end and alm of his educa- 
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tion. Such an educational task calls for a 
peculiar type of administrator and teacher. 
He will have to be humble, yet farseeing, 
and to work for ends broader than national- 
ism and racial distinction. The author pays 
high tribute to the sane and far-reaching 
recommendations of the Phelps-Stokes and 
other commissions which have studied na- 
tive needs and made similar recommenda- 
tions. Nigeria he thinks is now ready “for 
their implementation. 

The book is well written, splendidty docu- 
mented, reAdable, and interesting through- 
out. n 

CHARLES W. COULTER 

University of New Hampshire 


Boorn, Georce C. Mexico’? School-Made 
Society. Pp. xi, 175. Stanford Univer- 
sity: Stanford University Press, 1941. 
$2.50. ; 
This book is a very Brief and very casual 

review of a very important subject. The 

contents spread over territory broad enough 
to sustain a far more comprehensive work. 

The book includes something of the philoso- 

phy, the political history, the content, and 

the methods of. Mexican education; but the 
treatment is cursory and the organization 
is loose. 

The author’s main thesis is not altogether 
clear, but it appears to be that Mexico is 
going to make its future (if at all) through 
its school system, and through its rural 
school system in particular. In the course 
of developing the thesis there is a review 
of the important documents, a brief de- 
scription of the school system, some discus- 
sion of Rivera and Orozco, a chapter on 
music,- several pages on the cultural mis- 
sion, and a few remarks in losing to the 
effect that some schools are good, others 
bad, human beings are much alike, and the 


important fact is that Mexico is trying, and, 


after all, only time will tell. 

The reader is entitled to wonder just 
what audience the author had in mind for 
his book. He visited Mexico in the interest 
of his work, but it is informed by no special 


insight. It aspires to more Shan simple ex- 


position, and falls far short of genuine inter- 
pretatiop. The book reminds one from 
time to time of an examination paper in 
which the objett is to prove a sufficient 
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grasp of the information. It does prove 
this, but it may be wondered whether that 
is sufficient ground for publication. 
É Lroyp H. FISHER 
Berkeley, California 


Garbames, Lurs. A History of Chile. Pp. 
xviii, 565. Chapel Hill: The University 
of North Carolina Press, 1941. $5.00. 
AN readers who are interested in the his- 

tory of Latin America are doubtless familiar 


‘by this time with the plan of the Inter- 


American Historical Series, to which the 
present volume belongs. In conformity 
with that plan, a standard brief history of 
Chile by one of its leading historians, Luis 
Galdames, was chosen for translation, and 
the work of translating and editing was en- 
trusted to one of our own outstanding au- 
thorities on the history of Chile, Isaac 
Joslin Cox of Northwestern University. 

The result was a happy one, and the vol- 
ume under review will probably prove one 
of the most useful in this series. The origi- 
nal work by Galdames is one of the best- 
balanced of all the standard national his- 
tories of Latin American countries, Most 
of them suffer from excessive concentration 
both on the political aspects of their history 
and also on the period of the wars of inde- 
pendence. The present work, on the other 
hand, devotes only 244 pages to the history 
of Chile from the eve of the Spanish con- 
quest to 1830, as compared with 205 pages 
on its history from 1830 to 1940; and it 
contains a good deal of information about 
the economic, social, and intellectual de- 
velopment of Chile, though political events 
still form the main theme. 

Besides translating this useful work into 
very readable English, Professor Cox added 
greatly to its value by providing it with 
bibliographical and explanatory footnotes, a 
95-page appendix of biographical notes, 
alphabetically arranged, and an eight-page 
bibliography. The biographical appendix is 
a unique feature and should prove a most 
valuable one, since to the average student 
the great majority of Latin American lead- 
ers, past and present, are only names. 

Galdames, who died late in 1941, be- 
longed to the older generation of Chilean 
historians, and the apparatus added by Pro- 
fessor Cox does not always provide the 
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necessary corrective in the light of the work 
done by the younger generation. For ex- 
ample, I have been unable to find any 
reference to the important body of work 
done in the past decade by Eugenio Pereira 
Salas, who has published many illuminating 
articles on the history of Chile in the early 
part of the nineteenth century, especially on 
its relations with the United States. Again, 
the articles on Barros Arana and Irisarri in 
the biographical appendix do not cite the 
capitally important studies of. these two 
men by Ricardo Donoso, who is one of the 
leading Chilean historians of the present 
generation. Such omissions, however, are 
very minor defects in a work which deserves 
loud and prolonged applause in so many 
other respects. 
` ARTHUR P. WHITAKER 
University of Pennsylvania ; 


LEYBURN, JAMES G. The Haitian People. 
Pp. x, 342. New Haven: Yale University 
Press, 1941. $4.00. 


. Professor Leyburn has written a. con- 

vincing and sympathetic essay on the ori- 
gins, the persistence, and the evils of the 
caste system.in the first Latin American 
nation to win its independence. The origins 
date from the colonial period, when the 
ruling classes were white, when the free 
mulattoes envied the whites and despised 
the blacks and were hated by both in turn, 
when the great masses of slaves were black. 
Although Haiti is the one American nation 
in which Negroes gained control as a result 
of its revolution, the colonial advantages 
from being white have, during the greater 
part of independent Haiti’s history, accrued 
largely to the advantage of the near-white 
élite. “So rigidly are the class lines set,” 


the author states, “that caste is the only 


word to describe the effective separation of 
aristocrats from the masses. The caste 
system is a vivid fact, for it regulates a per- 
son’s profession, speech, religion, marriage, 
family life, politics, clothes, social mobility 
—in short, his whole life from cradle to 
grave.” This conclusion corresponds closely 
with those of such recognized Haitian au- 
thorities as Dr. Price-Mars and M. Dantès 
Bellegarde. 

Thus, three competent observers agree 
that there are divisions among the Haitian 
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people. The real nub of the question, 
which is more than a mere matter of termi- 
nology, is the extent to which a dark color 
prevents a Haitian from achfeving the eco- ` 
nomic, social, and political position to which 
his abilities entitle him. One is immediately 
tempted to make a comparison with the 
difficulties that confront the Negro in the 
United States. Here the problem is two- 
fold: the first, similar to that in Haiti, 
namely, class and caste distinctions among 
Negroes’ themselves; the second, which ob- 
viously does not exist in Haiti, famely, the 
difficulties that any Negro encounters in 
his competition with other racial elements. 
The recent writings of Dollard, W. Lloyd 
Warner, Buell Gallagher, and W. Allison 
Davis have given some scientific basis for 
a study of the problem in the United’States. 
Cedric Dover, in his vitriolic Half Caste, 
has revealed the difficulties of the Eurasian 
especially in Englan® Considering all these 
writings and adding to them his observa- 
tions in most of this nation, in Cuba, Haiti, 
and Mexico, this reviewer has long con- 
cluded that this thesis of caste and class, 
based in considerable measure on color, ap- 
plies in varying degrees to all the twenty- 
one nations of the Pan American Union. 
For historical reasons there is an inevitable 
nexus between race and class. If the mon- 
ist Marxists would accept this nexus, they 
would make a more intelligent approach to 
history and to Latin American problems 
than they do when they seek to disregard 
completely the racial factor in history. 
Similarly, advocates of the Good Neighbor 
Policy must not be blind to these inexorable 
facts. 

Although there is not a great deal that 
is new in this practically impeccable pub- 
lication, the author is fully justified in say- 
ing that there was “no connected story of 
the growth of its [i.e:, Haiti’s] social insti- 
tutions out of the backgrounds: of slavery 
and colonial life, or the slow shaping of 
these institutions through the nineteenth 
century.” The general reader will, there- 
fore, read with great profit this connected 
story, told with great sympathy and clear 
discernment, without the terminology that 
usually clutters the ‘pages of sogial _his- 
torians who have not achieved the maturity 
of Professor Leyburn. For the reader who 
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is already familiar with Haitian history, the 
sections on “The Formative Years” (pp. 
32-87) constitute one of the most illumi- 
nating discussions of this phase of Haitian 
history known to this reviewer. The pages 
dealing with land legislation are especially 
valuable now that even the general public 
realizes that we have in this country an 
agrarian problem. Other parts of the book 
reveal the author’s comprehensive grasp of 
the literature and his keen powers of ob- 
servation of Religion, Sex Relations and 
Home Lafe, Politics and Economics, and 
Modern Haiti. “he bibliography has some 
notable omissions. 

The Haitian People will make increas- 
ingly difficult the publication of books and 
articles of the belittling typ¢ so popular just 
a few years ago. La leyenda negra is rap- 
idly disappearing from American histori- 
ography. This book will hasten its demise. 
Professor Leyburn ri@hly deserves the Anis- 
field Prize, which is awarded annually, for 
the most notable literary contribution to 
race relations during 1941. 

Rayrorp W. Locan 

Howard University 


Dickinson, Z. CLARK. Collective Wage 
Determination. Pp. xviii, 640.’ New 
York: The Ronald Press Co., 1941. 
$5.00. 


The author’s subtitle of this work is 
“Problems and Principles in (Wage) Bar- 
gaining, Arbitration, and Legislation,” which 
gives a clearer indication of its contents 
than the shorter official title. The book is 
concerned with wages, principally hourly 
rates of manual labor; but also, only more 
incidentally, with the salaries of low-paid 
routine workers. The study on the one 
hand has the viewpoint of wages as labor 
incomes, and on the other of wages as costs 
of production, Still closer to the point, the 
author is mainly interested in collective 
bargaining and arbitration which voluntarily 
establish wage rates. Perforce also he must 
concern himself with minimum wages set 
by legal processes, and their theoretical and 
practical consequences. % 

In carrying .out ‘his purposes Professor 
Dickinson divides his book into five parts, 
of which the first and shortest merely sur- 
veys the field? Of the others, Part 2 (in 
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seven chapters) prepares the groundwork 
factors usually invoked in collective wage 
adjustments, while Part 3 (three chapters) 
surveys arid evaluates fluctuations in and 
between wages and industries. In Part 4 
(three chapters) the author delves into 
wage policies and practices in the collective 
bargaining processes. The final section 
(five chapters) sets out the influences on 
wages of public policy. In this section the 
last chapter, a long one, discusses wage 
policies in war and peace. 

The book, I think, is unique. Although 
parts of it and especially the points of view 
were contained in Professor Dickinson’s 
earlier work, Compensating Industrial Ef- 
fort, this new study is in a class by itself. 
The manner in which it interprets wage 
theory, both classical and modern, in terms 
of everyday wage negotiations between 
union leaders and expert personnel man- 
agers and lawyers is an exceptional con- 
tribution to economic literature. Best of 
all, the language is simple, which is not 
always the case when economic theorists 
write for an audience trained in theory. 

This book should be invaluable to union 
negotiators (or the research departments 
behind them), as well as to the employers’ 
negotiators who sit across the table. Teach- 
ers of college courses in Jabor problems and 
business school -courses in personnel man- 
agement could use this book with profit to 
themselves and their students. It might 
even wake up students taking courses in 
economic theory. 

© MALCOLM KEIR 
Dartmouth College 


BARTLETT, R. W. The Price of Milk. Pp. 
171. Danville: The Interstate Printing 
Co., 1941. $1.75. 

The general thesis of the author is that 
most of the difficulties in our milk markets 
arise from the high price charged consum- 
ers. This view is supported with data as- 
sembled from a number of markets indicat- 
ing an increased milk consumption following 
lowered prices that is larger than expected 
by most persons. Wide spreads in distribu- 
tion are the major reason for these high 
prices, although occasionally milk control 
boards have enhanced farmer prices. In 
general, however, farmers’ prices are some- 
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what lower and retail prices are much 
higher than would be possible with some 
market reforms. 7 

In establishing producer prices, the old 
bargaining system is charged with setting 
improper class prices, which result in sub- 
sequent market disturbances. The other 
extreme of outright government ownership 
is frowned upon, and the state milk control 
boards do not seem to have a very favorable 
record, Some hopes are held for more suc- 
cessful operation in the markets under Fed- 
eral orders. The chief requirement in the 
improvement in these orders lies in the 
incorporation of more flexibility in estab- 
lishing the prices by the adoption of some 
formula which relates the fluid milk price 
to the price of milk for manufacturing or 
some manufactured product price. This 
flexibility is highly desirable, but perhaps 
not so easily attainable as is implied. 

Among the possible methods of reducing 
spreads, the author favors the development 
of a suitable differential between the store 
and wagon prices, which makes milk avail- 
able to the lower income group at lower 
prices. Paper containers and quantity dis- 
counts have also been effective in some 
markets. The possibilities of savings on the 
country assembly side are illustrated by the 
reorganization of transportation in the St. 
Louis Milk Shed. Some overhauling of the 
widely used standard milk ordinance of the 
United States Public Health Service would 
‘also be desirable, since some of the require- 
ments raise costs without adding signifi- 
cantly to public safety. Most of all, there 
must be an aggressive action on the part of 
> the authorities in eliminating monopolistic 
practices. 

Warren C. WAITE 
University of Minnesota 


Borden, New. H. The Economic Effects 
of Advertising. Pp. xi, 988. Chicago: 
Richard D. Irwin Inc., 1942. $5.00. 


This book, which has been in preparation 
for nearly five years, contains the most ex- 
haustive study of the economic effects of 
advertising that has ever been published, 
and perhaps the only one that is strictly in- 
ductive. This method necessarily makes 
heavy demands on both the writer and the 
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reader. The compensation is that there are 
but two possible grounds for scientific criti- 
cism: (1) that the facts are not sufficiently 
complete; (2) that they have ‘not been fol- 
lowed to their logical conclusions. 

The author frankly admits that he has 
been unable to secure all the facts he 
wished, and expresses doubt that adequate 
cost figures will ever be available. How- 
ever, he has gathered a far greater amount 
of factual material than has ever before 
been asstmbled. He has had access to 
thousands of unpublished busines$ case his- 
tories, as well as to several surveys made 
during the progress of the study. Statistical 
data alone occupy 160 numbered tables and 
many smaller tabulations. 

The author’s conclusions are so tempered 
by scientific caution that they are unlikely 
to be entirely welcome to either the extreme 
proponents or the extreme opponents of ad- 
vertising. The reade? will find none of the 
sweeping generalizations that have char- 
acterized the work of many writers who 
have depended on their own observation or 
a relatively small number of. cases. And if 
the conclusions leave him unsatisfied, the 
facts are there for his own analysis and 
interpretation. The study is by no means 
the final word on the subject, but it is at 
least a point of departure for all future 
studies, and no scholar can afford to ven- 
ture opinions on the incidence of advertis- 
ing costs until he has familiarized himself 
with the material. 

The scope is indicated by the following 
divisions: Part I—The Development and 
Use of Advertising by Businessmen—Eco- 
nomic Background; Part TI—~The Effect of 
Advertising on the Demand for Products 
and Services; Rart I1I—The Effect of Ad- 
vertising on the Costs of Products and 
Services; Part IV—The Relation of Adver- 
tising to Prices and Pricing Practices; Part 
V—The Effect of Advertising on the Range 
of Products, on Quality, and on Consumer 
Choice; Part VI—The Effect of Advertis- 
ing on Investment and Volume of Income; 
Part VII—Ethical Aspects of Advertising; 
Part VIII—A Sfmmary. 

Part II is developed at greatest length, 
and contains detailed analyses of {ypical 
fields for which complete material was 
available. These include tobacco products, 
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sugar, dentrifices, sheeting, oranges, wal- 
nuts, lettuce, shoes, and mechanical re- 
frigerators. Other representative fields, of 
greater impdrtance, receive less detailed 
treatment because of less adequate data. 

On many phases of the subject the find- 
ings cannot be justly summarized. How- 
ever, the author and his advisory committee 
agree in pointing out among the beneficial 
effects of advertising the following: tltat it 
has been a powerful force in raising the 
standard of living; that it has ascelerated 
the imprevement of products; and that it 
has subsidized education and entertainment 
through radio and in periodicals. 

Perhaps it was inevitable that emphasis 
should be placed on values susceptible of 
measurement in monetary têrms. Thus the 
indirect contribution of advertising to enter- 
tainment and education through radio and 
periodicals is estimated to be one-fifth of 
the total cost, or neasly $400,000,000. No 
way has been found to measure the value of 
more important direct contributions to edu- 
cation and entertainment in advertisements 
themselves. ; 

A slight inconsistency appears in the dis- 
cussions of product differentiations and 
price differentials. The study justly points 
out that product differentiations at any 
given moment are usually small, and that 
their value depends not on the judgment of 
an individual but on that of the public as a 
whole; moreover, that progress in the de- 
velopment of most products results from an 
accumulation of these small differentiations. 
For consistency it might seem that price 
differentials due to consumer preferences 


should have been regarded as similarly jus-- 


tified. 

The practical usefulness of the book in 
determining business policies is limited, 
temporarily at least, by the fact that these 
are no longer subject to the individual’s free 
decision. However, a contrasting back- 
ground may be helpful in gaining a new 
perspective on the place of advertising in a 
system of free enterprise and in an economy 
of abundance. 

G.9B. Horcuxiss 

New York University 


Davis, Harotp T. The Analysis of Eco- 
nomic Time'Series. Pp. xiv, 620. Bloom- 
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ington, Ind.: The Principia Press, Inc., 

1941. $5.00. 

In addition to the problems of statistics 
in general, time series present many special 
questions. To meet the peculiar problems 
of observations ordered in time, whether 


.these be of economic, biological, astronomi- 


cal, or meteorological character, a great 
variety of statistical methods have been de- 
vised, chiefly by persons who knew little 
about the general theory of statistics but 
were faced by a burning desire to draw in- 
ferences from observations of some particu- 
lar kind. These varied methods, some good, 
some bad, have been described in articles 
scattered through journals dealing with all 
sorts of subjects, and several distinct litera- 
tures have grown up, largely independent of 
one another, without the benefit of mutual 
criticism and articulation with more funda- 
mental considerations common to all of 
them. It is therefore a distinct service to 
have brought together in one volume a 
great part of the statistical methods that 
have been applied to time series. 

The impressive volume by Professor 
Davis does this, and much more. It is 
concerned not only with the technique of 
analysis but also with the results of actual 
analyses of many historical series, and fur- 
ther, with the construction of an economic- 
historical-political cosmogony based on the 
statistical findings. This is an argument of 
almost Miltonian dimensions, soaring far 
above the Aonian mount on the multi-cylin- 
der engine of harmonic analysis while it 
pursues a synthesis of history and eco- 
nomics by a combination of higher mathe- 
matics, historical references, and imagina- 
tive speculation unattempted hitherto by 
gods or men. Some idea of the scope of 
the work may be gained from the index, 
which lists references to Dinsmore Alter, 
Oskar Anderson, J. W. Angell, Thomas 
Bayes, D. Bernoulli, Sir William Beveridge, 
A. L. Bowley, Tycho Brahe, D. Brunt, A. F. 
Burns, J. M. Clark, Christopher Columbus, 
W. L. Crum, Hugh Dalton, Paul Douglas, 
Sir Francis Drake, Irving and R. A. Fisher, 
Galileo and Galton, the Gracchi and U. S. 
Grant, W. S. Jevons and Andrew Jackson, 
Kelvin and Kepler, Keynes and Koopmans, 
Lincoln and Lotka, Malthus, Marschak and 
Marx, J. S. Mill and F. C. Mills, Wesley C. 
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Mitchell and Henry L. Moore, E. J. and 
H. G. Moulton, Napoleon, Newcomb and 
Newton, Pareto, Pearson, Persons, and 
Philip IV of Spain; and about three hun- 
dred others. The work of most of these 
personages is actually discussed at con- 
siderable length, and connected with the 
whole grand scheme. Obviously no brief 
review could do justice to such an enter- 
prise, and we shall have to be, content with 
mentioning a few points only. . 
The first chapter provides an excellent 
introduction to problems of economic time 
series. In the succeeding methodological 
chapters there is special emphasis on pe- 
riodogram analysis, with a very convenient 
condensed account of the contributions of 
Schuster, Walker, R. A. Fisher, Wiener, 
and others in this feld. A much-needed 
table of the Fisher periodogram probability, 
as well as of the Walker function, covers 
forty pages. It may be appropriate to men- 
tion here the work of Daisy Starkey pub- 
lished in Vol. X of the Annals of Mathe- 
matical Statistics, no doubt after these 
chapters were written. There is an illumi- 
nating and substantial discussion of serial 
correlation analysis, a most important sub- 
ject. The accumulation of random shocks 
and the sinusoidal limit law are highly inter- 
esting. Occasionally bad methods are in- 
cluded with good ones without sufficient 
discrimination. Nowhere do we find any 
statistical method explicitly condemned, 
though the quality of much current prac- 
tice is such that charity is here out of place. 
Thus the link relative method for seasonal 
variation, and formulae for correlating de- 
viations from trends of different orders, are 
presented at some length without the appro- 
priate caution that they ought never under 
any circumstances to be used. Seasonal 
variation might well be treated by a vari- 
ant of the harmonic analysis used for other 
purposes so effectively in this book. 
Excellent results in the study of cycles 
are reached through regression equations for 
the second differences in terms of the vari- 
ate itself. A really amazing feat is the ex- 
planation of the series of 40-month cycles 
following 1914, the stock market boom, and 
the collapse of 1929, all by means of one 
simple differential equation of second order. 
The fundamental idea here is resonance 
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arising from the interaction of an impressed 
period of 41 months with a natural period 
of 48 months, 

The mathematical methods*expounded in 
the first part of the book are applied in 
later chapters to numerous economic series 
and to some others, such as those concern- 
ing sunspots, which have been thought to 
have a bearing on economic fluctuations. 
The*search for cycles and their explanation 
is the chief motif. There are, however, 
several ethers. Among these are some to 
which many readers will take streng excep-: 
tion. . . 

In this class is at least one matter which, 
because of its current importance for inter- 
national politics, cannot be passed over. A 
good many obfervations are quoted from 
Pareto, or obtained elsewhere, to show that 
always and everywhere there is a tendency 
for the distribution of wealth to have a 
certain exponential ferm which makes the 
curve appear as a straight line on doubly 
logarithmic paper. This Pareto Jaw does 
not fit at all well the upper and lower parts 
of the curve, and the significance of its fit _ 
near the middle may be questioned. How- 
ever, it receives a certain support based on 
the distribution of abilities as measured by 
scores at billiards, numbers of papers pub- 
lished by chemists, and salaries of General 
Motors executives. On this basis the fa- 
talistic position is taken that the Pareto law 
is one of those inviolable fundamentals with 
which men must not meddle. It is pointed 
out that deviations from it have been fol- 
lowed by the most catastrophic upheavals, 
such as the French and Russian Revolu- 
tions. The Spanish Civil War and the fall 
of France are ascribed to the meddling of 
socialistically inclined governments which 
sought to equalize wealth in violation of 
Pareto’s law. The German conquest of the 
Maginot line is laid to lack of unity in 
the French Government and inefficiency in 
French industry, resulting from equalitarian 
deviations from the sacred Pareto law. An- 
other mathematical statistician, considering 
the same facts, might take quite a different 
view. Lack of tity in France, as in this 
country, arose because a democratic people 
tolerated men of antidemocratic sympathies 
in high places. The tragedy of Spain re- 
sulted from the apathy of democratic coun- 
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tries with undemocratically inclined gov- 
ernments, in contrast with the military 
aggressiveness of fascist invaders who used 
as a spearhead the reactionaries whom the 
tolerant Spanish Republic had allowed to, 


retain places of military, economic,.and ec- 


clesiastical power. The world must be 
saved from ruin, not by blindly allowing the 
wealthy to retain the position of pre-emi- 
nence which they have enjoyed in many 
times and places in the past, even if a par- 
ticular kind of distribution curve should be 
found to tlescribe this pre-eminence better 
than the Pareto turve fits the actual facts, 
but by ejecting from places of military, 
economic, and political power the fascist- 
` minded, antidemocratic reactionaries who 
have so often been found at these key 
points. 

President Conant of Harvard has called 
for the development of “roving scholars” 
whose competence and®activities should not 
be confined by traditional departmental lim- 
its. Mathematical statisticians perhaps ap- 
proximate more closely than anyone else 
the ideal roving scholar who dips into all 
sorts of things hitherto considered separate 
and distinct. ‘This remarkable book de- 
serves attention for many reasons, of which 
one is the fact that it displays the work of 
` a brilliant scholar whose roving has carried 


him into more fields than even H. G. Wells - 


ever reached, but who has managed to 
establish connections among these many 
diverse territories. . 
‘  Harotp HOTELLING 
Columbia University 


Norris, Rusy Turner. The Theory of 
Consumer’s Demand. Pp. xiv, 206. New 
Haven: Yale University, Press, 1941. 
$3.00. 

“The most hopeful development in eco- 
nomic theory for decades I believe to be 
the theory of monopolistic competition. It 
has come about largely through changed 
assumptions as to the elasticity of the de- 
mand schedule which confronts the indi- 
vidual producer. Yet the development 
which has resulted has bedh concerned al- 
most wholly with supply factors. We still 
think gf market, normal, total or sellers’ 
demand schedules being integrated from 
individual demånd schedules which reveal 
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various quantities of identical undifferen- 
tiated commodities a person would take at 
various possible prices.” 

Following this introductory paragraph, 
the author says that she aims to develop, in 
this book, a theory of demand on the basis 
of much. the same assumptions as those 
used by Professor Chamberlin and Mrs. 
Robinson. Just as they have rewritten sup- 
ply theory in-terms of a limited number of 
clese competitors who sell differentiated 
products, so the author endeavors to re- 
write the theory of demand in terms of re- 
lated goods. 

The book is divided into two parts of 
unequal length. In Part One, Dr. Norris 
briefly reviews the economic theories of 
demand of the major schools of thought. 
She points out the limited extent to which 
the various theories lend themselves to 
reality, ie, to monopolistic competition. 
She maintains that today the frontier of 
economic theory consists of shifting, step 
by step, the assumptions upon which eco- 
nomic theory is built closer to this reality. 
She attempts to push back the frontier on 
the demand side by developing a theory of 
consumer’s demand based, in so far as she 
is able, upon facts. In her preface and 
again in the concluding chapter Dr. Norris 
stresses the point that “it is high time that 
economists, like sociologists, took to the 
field,” that is, “interview and study the be- 
havior of the practicing price setter.” And 
to the extent that economic theory employs 
this realistic method, it becomes more and 
more necessary, the author maintains, to 
analyze demand in concrete terms. This 
she tries to do, although she states that 
since “human nature is always lurking in 
the background, demand Spy can never 
be very fully treated.” 

In Part Two, which is more ‘than twice 
the length of Part One, Dr. Norris develops 
a theory of demand ‘in terms of related 
goods. She uses the various analyses re- 


‘viewed in Part One, selecting whatever one 


seems for the purpose the most productive; 
at times, as in her discussion of “The Long- 
run Theory of Demand” in Chapter VII, 
she presents her conclusion in three ways, 
namely: in marginal-utility terms, in in- 
difference terms, and in preference-index 
terms. After pointing out that the Mar- 


` 222 


shallian diminishing-utility analysis lends 
itself to monopolistic competition far bet- 
ter than indifference-curve aņalysis, the 
author suggests a third alternative, namely, 
“to develop a theory of choice in terms of 
a cardinally measured preference index, in 
other than utility terms.” Dr. Norris be- 
lieves this to be an improvement upon the 
concept of utility, since. the measurement 
is in objective terms; that is, “the maxi- 
mum amount of money which a persbn 
would give for a good rather than do with- 
out it can be used as a measure of relative 
preference.” 

In the last chapter, “Social Objectives 
Related to Consumer’s Demand,” Dr. Nor- 
ris discusses what she considers to be the 
“major defects in the way our society— 
America today—meets its consumers’ de- 
mands,” 
that all readers will find the author’s dis- 
cussion in this chapter provocative; espe- 
cially will this be true of the growing group 
of economists who claim to be interested in 
the consumer. Part One and the majority 
of Part Two will interest only those readers 
who are thoroughly trained in economic 
theory. 

HELEN G. CANOYE 

University of Minnesota Á 


Kuznets, Sı{xon. National Income and 
Its Composition, 1919-1938. Vol. I, pp. 
xxx, 387; Vol. II, 388-929. New York: 
National Bureau of Economic Research, 
1941. $5.00. 

The statistical results presented in these 
two volumes are based upon thoroughly 
studied conclusions with respect to all con- 
troversial matters of definition, classifica- 
tion, and method of estimate. For example, 
it. may be argued that, when national in- 
come is defined to include all products of 
the business and public economy but to ex- 
clude most products of the family economy, 
comparison of national income at one time 
with national income at another time may 
measure to a confusingly incalculable extent 
changes in the economic system or the ex- 
tent to which formerly free goods have 
come to be scarce goods. Such difficult 
problems have been weighed and the best 
possible solutions adopted, and the author 
would admit that to some extent the final 


It is the opinion of the reviewer - 
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results will in fact do what the critics might 
predict; but when used for relatively short 
periods of time, such complications may 
be of comparatively small importance. The 
author admits, moreover, that much de- 
pends upon the use and interpretation of the 
statistics of national income, and he cau- 
tions against their misuse. 

When the large degree of qualitative 
judgment as to the significance of the sta- 
tistics on income is thus recognized by the 
author, it is unfortunate that in his defini- 
tions, concepts, and methods of estimate, 
he depended mainly upon’ the macroscopic 
pattern of economic analysis characteristic 
of monetary theorists, and ignored the mi- 
croscopic and Qualitative type of pattern 
used by the economists. The concept of . 
savings and investment, and the concept 
of capital assumed by the author, com- 
promise with the classical theories that 
made use of the faci®rs-of-production cate- 
gories, involving a goods concept of capi- 
tal rather than a valuation concept. Meth- 
ods of measuring savings and investment 
compromise with the classical attempt to 
correlate personal savings with capital 
formation in spite of the fact that modern 
statistics lead to the practical conclusion 
that no such correlation exists, and modern 
value and price-system theories lead to the 
analytical conclusion that no such correla- 
tion exists. ` 

The “deflated” indexes of national income 
and of savings from year to year over a 
period of time, which are presented in addi- 
tion to the unadjusted indexes, may have 
some esoteric significance, but people do not 
live in a world in which their incomes and 
savings are stabilized for them by the trick 
of “statistical deflation.” On the contrary, 
while price trends are rising individual and 
the aggregate savings are augmented by the 
mere price rise (purely as a result of the 
valuation process), and in periods of falling 
prices vast quantities of private and aggre- 
gate savings are wiped out. These changes 
have more than statistical significance in 
spite of the fact that they may occur purely 
as a result of changing market valuations. 

An interesting example of results that 
flow entirely from definition is tke fact 
that the net savings of the National Gov- 
ernment are shown to be positive through- 
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out the decade of the 1920’s, while net 
savings of the National Government are 
shown to be negative every year of the 
1930’s with the exception of 1937 (a sta- 
tistical contrast that will not fail to come 
to the attention of the G.O.P.). Such a 
result could be secured only by interpreting 
the Federal budget in the rather one-sided 
manner commonly accepted. But if the 
same manner of approach were used to 
study private enterprise, much of the ap- 
parent saving would have to beeoffset by 
personal dndebtedness. Expansion of pri- 
vate credit, in ether words, may at times 
more than offset the amount of savings in 
the realm of aggregate private and corpo- 
rate finance as well as in the realm of gov- 
ernment finance. The diff@rence is that in 
government finance the books never set up 
the valuation of the assets created by the 
expenditures. It is very unfortunate to 
have misleading statigtics of this kind pub- 
lished by as reputable a source as the Na- 
tional Bureau of Economic Research. But, 
imperfect as the results may be, these two 
volumes contain a summary, of the best 
statistical work that has been done in this 
field and the most comprehensive report 
of its kind available. 
James G. SMITH 
Princeton University 


Dearc, Cuartes L. American Highway 
Policy. Pp. xi, 286. Washington: The 
Brookings Institution, 1941. $3.00. 


Dr. Charles L. Dearing of the staff of 
the Brookings Institution undertakes in this 
volume to study the basic concepts upon 
which governmental units—local, state, and 
Federal—may base highway taxation and 
administrative programs. He does not un- 
dertake to explore the problems of the ap- 
plication of these basic concepts to the spe- 
cial beneficiaries of highway transportation 
facilities, or to provide an equitable basis 
for the establishment of any parity relation- 
ship of competitive opportunity among 
highway and railroad transportation. 

Dr. Dearing’s study leads him to con- 
clude that all highway users have a com- 
petitive advantage over railroads, because 
of the ability of governmental units to 
borrow funds for highway construction at 
lower interest» rates than are necessary for 
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railroads to attract funds, because the high- 


` ways are financed partially, at least, from 


general taxation, and because the public 
highways are not subject to general prop- 
erty taxes. The subsidy from this source 
is found to be “a possible advantage of 
unknown extent.” 

Federal highway aid, Dr. Dearing finds, 
is extended to aid interstate commerce, and 
not merely to develop traffic to be fed to 
other instrumentalities of transportation or 
to provide facilities for social pleasure 
travel. “The modern road,” observes Dr. 
Dearing, “is a multiple-purpose, joint-use 
facility, and its various units produce serv- 
ices that are distributed unevenly among 
various members of society.” Important 
purposes of roads are to provide access to 
land, and to facilitate community life. 
Only a small portion of the total highway 
system is provided for intercity transporta- 
tion. Dr. Dearing dismisses the public 
utility theory as fallacious because it dis- 
regards these important purposes and em- 
phasizes erroneously the use of the roads 
for the conduct of business enterprises. 
Highway taxation upon the physical use of 
the highways by vehicles rather than upon 
revenues derived from highway use is ap- 
proved in principle. The gasoline tax is 
found to be a fair measure of highway use 
for taxation. 

The material is well assembled and logi- 
cally arranged. The treatment is concise 
and logical, and confined to the problems 
attacked. The author wisely refrains from 
straying from this course to discuss col- 
lateral problems, particularly those pertain- 
ing to the equitable distribution of highway 
taxation, upon which data adequate for 
critical discussion are lacking. 

G. Lioyp Wizson 
` University of Pennsylvania 


Knowtton, Hucum. ‘Air Transportation in 
the United States. Pp. viii, 72. Chi- 
cago: University of Chicago Press, 1941. 
$1.25. 

In the author’s words, the basic purpose 
of this 69-page work on air transportation 
in the United States is “to analyze the basic 
civil function performed by air transporta- 
tion in this country and the underlying eco- 
nomic factors in the growth of American 
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airlines.’ He points to speed as the un- 
derlying reason for air transportation, and 
then outlines the development of that form 
of transportation, both past and’ future, in 
terms of the speed factor battling against 
the adverse elements of fear and expense. 
The contribution of technical progress by 
way of improving safety and reducing ex- 
pense is succinctly outlined. When it comes 
to the discussion of the trend. toward de- 
creasing costs, the difficulties in analysis 
caused by the parallel advances, in point of 
time, of technical improvements and in- 
creased size of operating units are not for- 
mally recognized by the author, and no 
clear line of demarcation is drawn as to how 
much each factor may be credited with de- 
creasing unit costs. 

The relationship between mail and pas- 
senger revenues is presented in some detail. 
The conclusion is implied from tabular evi- 
dence that only as the ratio of passenger 
revenue to mail revenue has increased, has 
prosperity come to air lines. It would have 
been well to indicate in a corresponding 
tabulation how much a simultaneous im- 
provement of load-factor may have ac- 
counted for prosperity. 

An important omission in the book is the 
failure-to present a more complete state- 
ment of the economics of airports, which, 
because they represent a vastly larger in- 
vestment than the planes themselves, should 
be given heavy emphasis in any discussion 
of air transportation. 

‘This book follows a pattern of clear and 
concise analysis, enlivened with realistic 
data, all within the compass of a limited 
number of pages. Such presentation has 
much to recommend it, and the reading 
public would be greatly benefited if it were 
followed more often by American writers. 

K. T. HEALY 

Yale University 


Rosten, Leo C. Hollywood: The Movie 
Colony; The Movie Makers. Pp. x, 435. 
New York: Harcourt, Brace & Co., 1941. 
$4.00. 

This is the first of two volumes repre- 
senting three years of research on the 
motion picture industry. The study was 
financed by the Carnegie and Rockefeller 
foundations. The research’ staff was com- 
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posed of Mr. Rosten, director, two soci- 
ologists, an economist, a personnel expert, 
and others. Members of the advisory 
board were R. S. Lynd, H. D. Lasswell, 
Herbert Blumer, and Louis Wirth. 

This book is primarily concerned with 
putting Hollywood under the microscope of 
social science. The scientific nature of the 
study is emphasized. Yet this volume is 
not the kind of a report that social scien- 
tists usually make. It is rather a journal- 
istic description of the movie colony and its 
work—the kind of social science that is 
commonly found in poptidar magazines. 
Among the titles of the chapters in Part I 
are: The Hollywood Legend, The Movie 
Elite, The Big Money, Eros in Hollywood, 
The Night Life’ of the Gods, and Horses, 
Gifts, and Superstitions, The volume is 
evidently intended for popular consumption. 

The basic data are given in the Appen- 
dices. They consist mostly of statistics on 
production costs, types of employee, volume 
of business, net earnings, comparisons with 
other industries, annual incomes, weekly 
salaries, and types of spending. Social data 
on executives, producers, directors, actors, 
writers, and editors were secured from 
questionnaires and from interviews. Facts 
concerning age, place of birth, education, 
occupation of parents, marriage, and di- 
vorce were secured. Special attention was 
given to divorce, since that is a topic of 
great public interest. The statistics on 
dogs, yachts, and resorts are less complete. 

In the collection of the data special at- 
tention was given to matters of reliability 
and adequacy. The study received good 
co-operation from the leaders in the in- 
dustry, and evidently good rapport was 
established with many actors, writers, pro- 
ducers, and executives. Many of the facts 
reported were checked in various ways. 
Mr. Rosten appears satisfied that the data 
presented are reliable and representative, 
even though in many instances they are 
not complete. 

The book is well written, fast moving, 
and interesting. It corrects certain popular 
conceptions of Hollywood, and confirms 
others. In most of the chapters the author 
goes beyond the data contained in the Ap- 
pendices, and gives his impressions, which 
no doubt are based on his ifiterviews and 
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observations. For example, in one chapter 
he lists the outstanding characteristics of 
Hollywood as youthful, optimistic, exhibi- 
tionistic, uncohventional, insecure, bravado, 
narrow, self-centered, cosmopolitan, vola- 
tile, temperamental, industrious, and nou- 
veau riche. The author cites evidence for 
some of these impressions, but no effort 
was made to measure, for example, the ‘ex- 
tent.to which movie makers are optimi8tic. 

Judgment concerning the contribution of 
the study. to social science must be reserved 
until the other volume appears. 

bs Mark A. May 
Yale University 


Herrinc, HARRET L. Southern Industry 
and Regional Developmént. Pp. xiv, 
103. Chapel Hill: University of North 
Carolina Press, 1940. . $1.00. 

This study presents a compact overview 
picture of the industrial composition of the 
Southeast (Virginia, North Carolina, South 
Carolina, Georgia, Florida, Kentucky, Ten- 
nessee, Alabama, Mississippi, Arkansas, and 
Louisiana) as revealed by the Census of 
` Manufactures for 1937. It suggests lines 
of growth and change in industry to bring 
about “optimum production.” Optimum 
production is defined as that which in the 
long run leads to the greatest well-being 
for the region and for the Nation. 

One hundred and sixteen separate in- 
dustries are briefly discussed, grouped in 
three categories. Group I consists of 44 
industries of which the Southeast has from 
-20 per cent to 100 per cent of the Nation’s 
wage earners engaged in these industries. 
They are characterized as “manufacturing 
for the Nation.” The following list illus- 
trates the type in this group: industries 


which manufacture cigarettes, turpentine. 


and rosin, cotton woven goods, hosiery, fer- 
tilizer, wooden boxes, and distilled liquor. 
The author considers this group of indus- 
tries peculiarly suited to the Southeast 
“because: of climate, of natural and agri- 
cultural resources, and of skills,” but un- 
fortunately they are “by and large low 
wage, low value-creating irfiustries.” The 
proportion in the Southeast of several of 
these industries would be much less had 
this region not offered the attraction of 
cheap labor. ° 
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Group II includes 39 industries. Indus- 
tries that manufacture men’s shirts, caskets 
and coffins, iron and steel, bread and other 
bakery products, and clay products ex- 
emplify this group. The Southeast has 
from 4 to 19 per cent of the Nation’s wage 
earners engaged in these industries. The 
author suggests that these industries should 
manufacture primarily for the region, 
though some -“might expand sufficiently to 
manufacture for the Nation.” Presumably 
the competitive advantage the Southeast 
has in these industries is not so great as 
in those of Group I. 

The third category comprises 33 indus- 
tries. This group includes those in which 
the Southeast is unimportant, such as flour 
and other grain milling, dairy products, and 
pottery. The author suggests that these 
industries should be encouraged, at least 
to the point of supplying the needs of the 
Southeast, “in order to add variety and 
balance to its manufacturing and help to 
balance its agricultural economy as well.” 

The summary chapter, entitled “Opti- 
mum Production and Opportunity,” sug- 
gests that diversification of manufactures 
be fostered. It urges that the Southeast 
be made more attractive for the high wage, 
high value-creating industries. The first 
essential, it suggests, is improvement of 
managerial and processing skills. Public 
education should assist in furthering these 
skills. The present shift to a total war - 
economy should be utilized to hasten di- 
versification. The Southeast should expand 
its chemical, iron and steel, shipbuilding, 
and pulp and paper industries, and begin 


.to manufacture more widely for itself. 


These and other suggestions constitute the 
blueprint. The author does not test the 
validity of. these suggestions through a criti- 
cal analysis of the factors of industrial loca- 
tion, industry by industry, and area by area. 
Such an analysis is necessary if a sound pro- 
cedure for “regional development” is to be 
established. 

- HERMAN F. OTTE 
Columbia University 


OsTROLENK, BERNHARD. Economic Geog- 
raphy. Pp. xvi, 804. Chicago: Richard 
D. Irwin, Inc., 1941. $4.00. 

This book demonstrates the dangers con- 
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fronting the economist when he tries to 
write an economic geography without hav- 
ing acquainted himself thoroughly with the 
geographic viewpoint. Essentially, this vol- 
ume deals with the economics of resource 
use in the United States and its depend- 
encies. Professor Ostrolenk discusses at 
great length and very clearly such topics as 
the functions of the various resources, the 
changes in technology and production, the 
effects thereof on the welfare of various 
occupational groups, and legislative meas- 
ures pertaining to these problems. All these 
matters have importance for economic ge- 
ography, but largely belong to the periphery 
of the subject. The core of economic geog- 
raphy, namely, the problems regarding the 
location of production and the regional dif- 
ferentiation of economic life, are at best 
hastily sketched. 

The organization of the book reveals the 
writer’s biased viewpoint. Part I bears the 
specific heading “Geography,” and gives in 
merely seventy pages an account of “Man 
and Geography,” “The Geographic Back- 
ground” (of the United States), and the 
“Geographic Setting of the United States 
and Its Possessions.” The account is super- 
ficial and often incorrect in its vagueness. 
One wonders why the reader who wants to 
learn more about climate is referred to a 
book on The New Physiocracy instead of 
to some special text on this subject. The 

. Classification and description of physio- 
graphic regions is practically meaningless 
because of its generalities. For instance, 
“The Mississippi Valley extends from the 
tablelands of the Appalachians to the Rock- 
ies. Climatically, it may be divided into 
` the central prairie lands and great plains to 
the west” (p. 52). The economic geog- 
raphy in this part fares no better. As an 
illustration the following sentence may be 
quoted: “The most important minerals 
found [in the Philippines] are gold, silver, 
iron, copper, chromite, manganese, lead, 
zinc, coal, petroleum, asphalt, asbestos, 
gypsum, phosphate, rock, salt, sulphur, 
limestone, and building and ornamental 
stones” (p. 65). 

The remaining seven hundred pages are 
devoted to the following major subjects: 
Power, Metals and Minerals, Agricultural 
Resources, and Movement and Conserva- 
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tion. Since there is no discussion of the 
manufacturing industries, the chapters on 
transportation hang, so to speak, in mid- 
air. On the other hand, the book contains 
very interesting chapters on such topics as 
the economics of the coal industry and of 
water power, and a good discussion of the 
problems of the American farmer. Alto- 
gether, it is a useful book, but not an “eco- 
nonfic geography.” 
; J. O. M. BROEK 
University of California, Berkeley 


Ld 
CUSHMAN, ROBERT E. The Independent 

Regulatory Commissions. Pp. xiv, 780. 

New York: Oxford University Press, 

1941. $5.00. 

This substaftial volume brings together 
a large amount of information and analyti- 
cal material about Federal commissions, It 
is so organized as to present separate treat- 
ments of the Interstate Commerce Commis- 
sion, the Federal Reserve Board, the Fed- 
eral Trade Commission, the United States 
Maritime Commission, the Federal Power 
Commission, the Federal Communications 
Commission, the Securities and Exchange 
Commission, the National Labor Relations 
Board, the National Bituminous Coal Com- 
mission, and the Civil Aeronautics Au- 
thority, in that order, taking about one- 
half the book. The latter half then 
examines the constitutional status of the 
commissions, state and British experience 
with such bodies, the problems of inde- 
pendence and responsibility, the proposals 
for segregating adjudication from admin- 
istration, and the suitability of such bodies 
for planning functions, and presents, a final 
brief chapter on size and personnel. 

The treatment of individual commissions 
runs very heavily to the legislative-history 
type of analysis, with primary emphasis not 
on the economic and political forces gen- 
erating the legislative action, but on the 
views of various members of Congress and 
others as to what kind of body was being 
created (or had been created), what its 
duties were to be, and what its constitu- 
tional status wuld be. These opinions are 
oriented, pro and con, around whether such 
agencies are legislative, judicial, or admin- 
istrative; whether they were located in or 
responsible to Congress, the courts, or the 
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executive; whether or not they embodied a 
merger of legislative, executive, and judi- 
cial powers, and if so, whether or not such 
a merger was‘constitutional on the one hand 
and good administrative organization on the 
other. 

In general, the volume grew out of Pro- 
fessor Cushman’s work for the President’s 
Committee on Administrative Management, 
and its rather elaborate, somewhat tedious, 
carefully organized, and cautiously devel- 
oped historical and comparativee analysis 
is designed to support the position he took 
at that time: that the great regulatory com- 
missions are lacking in responsibility, that 
their merger of administrative and adjudica- 
tive functions is unsatisfactory, and that 
some reorganization bringirf their admin- 
istrative functions more effectively within 
range of the President’s powers of co-ordi- 
nation on the one hand and segregating out 
into a more indepandent organizational 
status their adjudicative functions on the 
other, ought to be tried. 

Professor Cushman has written a lucid, 
informative, intelligent, and useful book. 
In the eyes of this reviewer, however, it 
does not do the job that needs to be done. 
To state the criticism briefly, the author 
overemphasizes legislative history and con- 
stitutional status; his analysis of adminis- 
trative organization and function is weak— 
it proceeds from the top down, or rather, 
hardly gets below the top and confines itself 
largely to opinion and theory, though im- 
portant conclusions of other bodies are 
cited; as a consequence, the problem of 
merger of powers, or of segregation of 
functions, receives academic treatment—it 
does not carry conviction, as it-did not in 
the author’s previous writing for the Presi- 
dent’s Committee on Administrative Man- 
agement. Constructive criticism cannot be 
offered in this brief space, but: (1) a com- 
parison of Professor Cushman’s chapter on 
the Interstate Commerce Commission with 
that on “Transportation” in Volume II of 
Government and Economic Life by the 
Brookings Institution staff will reveal the 
importance of studying what an agency 
does; (2) a comparison of his whole treat- 
ment with that of the Final Report of the 
Attorney General’s Committee on Admin- 
istrative Procedure will drive home the im- 
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portance of firsthand observation of kow an 
agency operates; and (3) comparison with 
Walton Hamilton’s T.N.E.C. Monograph 
on Anti-Trust in Action will serve to illus- 
trate the values of seeing the agency (struc- 
ture, operation, and personnel) in its total 
institutional setting. It is no discredit to 
the work Professor Cushman has done in 
this volume to say that the constitutional 
lawyer is simply not equipped to grapple 
successfully with the problem of adminis- 
trative organization in the handling of com- 
plex segments of the modern economy. His 
book, therefore, is necessarily more useful 
for its well-organized presentation of factual 
and historical information than for its argu- 
ment on behalf of a particular organiza- 
tional setting for the great commissions. 
Harvey PINNEY 
New York University 


SPENCER, Francis A. Air Mail Payment 
and the Government. Pp. xii, 402. 
Washington: The Brookings Institution, 
1941. $3.00. 


Air Mail Payment and the Government 
is an interesting, well-written, understand- 
able, nontechnical, historical analysis of 
the Federal Government’s attempts to 
“muddle through” to some’stable, workable, 
and economically desirable method of de- 
termining air-mail payments to the com- 
mercial air lines. Those familiar with an 
earlier Brookings study by Paul T. David, 
entitled The Economics of Air Mail Trans- 
portation (1934), will find that Spencer has 
followed the same logical form of organi- 
zation, but has, of course, covered new 
ground since 1934. 

The best part of the book is that portion _ 
covering the period from the Kelly Act of 
1925 to the enactment of the Civil Aero- 
nautics Act in 1938. The remainder of the 
study, dealing with the activities of the 
current regulatory body, the Civil Aero- 


‘nautics Board, is somewhat more superficial. 


Dr. Spencer makes a number of chal- 
lenging statements, with varying degrees of 
support for them. For example, he points 
out that both the Interstate Commerce 
Commission and the Civil Aeronautics 
Board have denied that they set air-mail 
rates by first calculating a fair-value rate 
base and then allowing air-mail rates whic 
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would give a fair return upon this base. 
Spencer holds that “the conclusion is in- 
escapable” that such method was used, re- 
gardless of the denials of the’ regulatory 
bodies, and regardless of the fact that he 
is concerned with only one of several spe- 
cific rates making up the total rate struc- 
ture of the air carriers. In Dr. Spencer’s 
attempted proof of this conclusion, the stu- 
dent of rate-making methods will find much 
interesting material for discussion and de- 
bate. - 

Although the book as a whole is an 
admirable piece of work, there are some 
noticeable weaknesses in the all too infre- 
quent passages’ which involve matters of 
economic theory rather than questions of 
public policy or administration. For ex- 
ample, the proposition that the air trans- 
portation industry is one of decreasing costs 
is supported only by pointing out that “a 
high percentage of its costs are of the 
overhead variety,” and by making a his- 
torical comparison of unit costs in 1935 
with unit costs in 1940. Neither of these 
“proofs” are of the type properly asso- 
ciated with the concept of an, “industry of 
decreasing costs.” 

It is interesting to note that the pub- 
- lisher’s blurb (for which Dr. Spencer should 
not be held responsible) points with pride 
to the fact that the “book is not a study by 
‘an armchair theorist let loose in the un- 
familiar field of air transportation. It is 


the work of a student of air transport who . 


has a broad background of practical ex- 
perience.” ‘Regardless of the excellence of 
the book as a whole and of Dr. Spencer’s 
_ Qualifications and experience as a pilot, the 
professional economist will find some pas- 
sages where additional “armchair theoriz- 
ing” would have made substantial improve- 
ments. 
CLAUDE E. PUFFER 
University of Buffalo 


CHERRINGTON, Homer-V. The Investor 
and the Securities Act. Pp. x, 255. 
Washington: American Council on Pub- 
lic, Affairs, 1942. Paperbound: $2.50; 
Clothbound: $3.25. 

This book meets the need for a brief yet 
comprehensive analysis of the Securities 

Act of 1933 in the light of the experience 


-of 1939. 


THE ANNALS OF THE AMERICAN ACADEMY 


which has now been accumulated. Pro- 
fessor Cherrington has provided “an ex- 
amination of the law and its administration” 
that is competent, readable, anf consistently 
objective in its treatment. -That it is 
largely descriptive, with limited emphasis 
upon interpretation and evaluation of 
trends, appears to be the result of conscious 


. restraint. 


Edrly chapters (I to IV) sketch the back- 
ground. leading up to the passage of the 
Securities Act, and the experience of the 
British with such legislation, in addition to 
discussing the major provtsions of the act 
and the ‘companion Trust Indenture Act 
Chapter V is devoted to a de- 
tailed examination of the organization, pro- 
cedures, and general policies of the Securi- 
ties and Exchange Commission. 

Chapter VI, “Significant Forms of Mis- 
representation,” is an enlightening summary 
of the principal pitfalés prevalent in security 
offerings, drawn largely from decisions of 
the Commission in “stop order” proceed- 
ings. ` Although its usefulness is- diminished 
somewhat by the high proportion of gold 
mining and kindred unsavory promotions 
among the examples cited, it may still be 
commended to the attention of investors. 
Subsequent chapters deal with certain as- 
pects of underwriting and marketing under 
the act, and with the responsibilities of ac- 
countants, 

Because of its concentration upon the 
problem of exploitation of investors by pro- 
moters and corporate managements, the 
book may possibly give some readers a mis- 
leading impression of the relative impor- 
tance of exploitation as a source of loss to 
investors, and, thereby, of the benefits to 
be gained by eljmination of such practices. 
More attention could have been devoted 
to placing the problem in perspective, sub- 
ordinate to plain bad judgment on the part 
of investors and to the multiple business 
hazards always facing the best manage- 
ments. The most complete and truthful 
disclosure cannot prevent losses due to 
faulty interpretation of the facts disclosed, 
and the facts tltmselves are often debat- 
able and never static. 

Professor Cherrington accepts the Securi- 
ties Act as a necessary and desirable step, 
but only a step, toward elimirfating exploita- 
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tion of investors. In his concluding pages 
he appraises the effectiveness of the various 
controls and notes the more important un- 
solved probléms, such as the predicament 
of “the helpless preferred stockholder.” He 
also touches upon the burden of registra- 
tion costs to small issuers, and the hazards 
latent in the great powers of the Commis- 
sion indirectly to “persuade” recalcitrant 
registrants. 2 
Particular stress is given the dilemma 
faced by the Commission in attempting to 
assure that the prospectus (“the keystone 
of the Securities Act”) will be adequate 
and yet not so long and technical as to 
confuse the average reader. The inability 
of investors to extract key facts from 
lengthy prospectuses is nototious, as is also 
the tendency of many to ignore the facts 
which they do find. Perhaps with this in 
mind, the author concludes that there are 
limits to what the government ought to at- 
tempt in protecting investors. It should 
act as a sentry “to hold back the exploiter 
and warn the army of investors of his 
presence,” but “it cannot safely act as their 
guardians; it cannot afford to become a 
bulwark of defense against all the hazards 
which exist in the securities markets.” 
Douctas R. FULLER 
San Francisco í l 


LAGERQUIST, WALTER E. Balancing and 
Hedging an Investment Plan. Pp. xiv, 
296. New York: The Ronald Press Co., 
1941. $3.50. 

In recent years there have appeared nu- 
merous writings which treat, in one way or 
another, of what one may nominate the 
“philosophy” of investing. Institutions, as 
well as individuals, have , “policies,” by 
which we usually mean that they have cer- 
tain guiding principles which cause them to 
act thus and so, to decide this way or that, 
and to plan for one goal or another. The 
last decade of criticism against the capital 
system and against the procrastinations, ag- 
grandizements, and economic crimes of indi- 
vidual capitalists has resulted in consider- 
able regulation and legisMtion, some of 
which can be designated as partially retalia- 
tory. Government policy directed toward 
the defiberate destruction of large estates 
through increasing the general tax level 
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seems to have caused wealthy persons to 
retrench upon a policy of deliberate tax 
avoidance. This volume is an addition to 
the literature of capital management ex- 
pediency in the light of these recent de- 
velopments. 

The book is divided into four parts. Part 
I considers the general principles of invest- 
ment planning and the formulation of a 
policy to be.pursued in effecting the con- 
summation of the plan. There are chapters 
dealing with investment risks, long-term in- 
dustrial changes, intangible influences, busi- 
ness cycles, inflation, diversification, and 
new forces in the security markets. Part 
II discusses the problems of fitting particu- 
lar securities or other forms of investment 
into the plan. It follows the usual tech- 
niques of investment analysis. Part III, 
although called “Balancing and Hedging an 
Investment Plan,” actually is primarily con- 
cerned with the problems of timing pur- 
chases and sales, with prices, and with in- 
vestment income irregularities. Part IV 
discusses the principles of conserving an 
estate as it passes from one generation to 
the next, by testamentary distribution or 
under the laws of succession. 

The author’s approach distinctly empha- 
sizes the long-term trend of investment 
values, although very few statistical tech- 
niques for such long-term analysis have 
been included. The political phases of in- 
vestment are treated throughout the vol- 
ume. All investment policies advocated are 
conservative. Some readers will be sure to 
quarrel with the assertion (p. 15) that the 
Government will defeat its own purpose in 
pursuing policies designedly anti-individual 
in the investment field. 4 

Froyp F. BuRTCHETT 

University of California, Los Angeles 


CHAPPLE, ELIOT Dismore, and CARLETON 
STEVENS Coon. Principles of Anthro- 
pology. Pp. xi, 718. New York: Henry’ 
Holt and Co., 1942. $3.75. 

The authors of this book begin their 
preface with the following statement: “Dur- 
ing the last two decades, out of the varied 
efforts of specialists in many fields, ‘includ- 
ing anthropology, human geography, soci- 
ology, psychology, psychiatry, economics, 
political science, social work and business 
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and government administration, a new field 
of science has come to be defined—that of 
human relations.” Few workers in the so- 
cial sciences will question this, and still 
fewer will desire to place any obstacles in 
the way of this developing synthesis. How- 
ever, new sciences deserve new designations, 
and it seems regrettable that the authors 
should have elected to call the present book 
“Principles of Anthropology.” Their flat 
statement that “anthropology is the study 
of human relations” (p. 11) is not in ac- 
cordance with the long-established usage of 
that term, especially in view of the very 
limited and specific meaning attached to 
“human relations’ throughout the book. 
It seems to the reviewer that it is quite on 
a par with defining physiology as the study 
of digestive processes, or psychology as the 
study of learning. Even specialists in the 
social or cultural aspects of anthropology 
will be somewhat startled to find a book 
by this title which completely ignores not 
only physical anthropology but also the 
problems of social structure and cultural 
process. 

In spite of this unhappy choice of title 
and of a tendency to use long-established 
technical terms with new and unfamiliar 
meanings, the book ‘possesses much value 
for the advanced student because of its 
unique approach. Although this approach 
has been derived from that of Durkheim, 
Radcliffe-Brown, and their disciples, it dif- 
fers fundamentally from the work of these 
pioneers. Where they focused their atten- 
tion upon society, the present writers focus 
theirs upon the individual, or, more exactly, 
upon the interaction of individuals. About 
this focal point of personal interaction they 
attempt to orient a wide range of data: 
physiological, psychological, environmental, 
including geographic, and cultural. In cer- 
tain cases this new orientation reveals sig- 
nificant relationships which have hitherto 
been overlooked, and suggests new lines of 
investigation. In others it seems that the 
material can be brought into agreement 
with the basic conceptual scheme only by 
a tour de force, with the elimination of 
functionally important elements. Thus, 
few psychiatrists will agree with the inter- 
pretation of psychotic states entirely in 
terms of types of personal interaction (pp. 


THE ANNALS OF THE AMERICAN ACADEMY 


52-56), while most anthropologists will 
feel that the attempt to interpret religious 
phenomena entirely in terms of the inter- 
actions of a priest and the laity is on a par 
with attempting to describe a trip through 
Mammoth Cave in terms of the interaction 
of the visitor and his guide. 

To the reviewer, the most serious weak- 
ness of the approach used in this book ap- 
pears to be the almost complete lack of 
differentiation between those interactions 
which tæke place in genuinely interpersonal 
terms and represent a result ofe individual 
adjustment, and those ifiteractions which 
are based on the relative positions of indi- 
viduals in an established social structure. 
Apparently the authors, regard interaction 
patterns as individually established abso- 
lutes. “Each individual has an habitual 
pattern of interaction by which his person- 
ality is distinguished” (p. 39). We know 
that even the mosè aggressive and most 
talkative individual is usually meek and 
silent in his interaction with a judge, and 
similar adjustments occur in most cases 
where the participants in interaction situa- 
tions occupy different social statuses. It is 
as impossible to understand the behavior of 
individuals while ignoring their positions in 
society as it is to understand this behavior 
on the basis of position alone while ignoring 
the personalities involved. 

In spite of these strictures, the present 
book constitutes a valuable addition to the 
literature on social theory, and its basic 
postulates deserve further testing. 

RALPH LINTON 

Columbia University 


Dopp, STUART CARTER. Dimensions of So- 
ciety. Pp. «x, 944. New York: The 
Macmillan Co., 1942. $12.00. 


In his preface, Professor Dodd acknowl- 
edges the tutorship of G. A. Lundberg, 
whose Foundations of Sociology was re- 
viewed in THE ANNALS, May 1940, Dodd’s 
companion volume is'a compilation of data 
presented in pictures, tables, and diagrams, 
which the auth@r subsumes under a system 
of notation called the S-theory. His pur- 
pose is to substitute a set of symbols for 
the loose verbal descriptions often used in 
social studies. In this wđy, he believes, 
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sociologists may register more exactly their 
observations and conclusions. 

The general formula states that a social 
situation is répresented by a combination 
of four indices expressing the relations of a 
number of people with given characteristics 
varying in time and space. Exponents and 
“scripts” indicate their modified use; signs 
for mathematical operations and logical ar- 
rangement are added. There is also a*nu- 
merical code for these terms. A tension 
theory, showing the ratio of satisfaction to 
desire, is thrown in for good measure. The 
author demonstrates the use of his scheme 
by applying it to more than three hundred 
cases, and subjoins many explanatory notes. 
He concludes by recommending its adoption 
as a concise, accurate, and “comprehensive 
method for classifying and developing quan- 
titative studies of society. 

In the face of Dodd’s enterprise and in- 
dustry, hasty criticisms would be imperti- 
nent. However, the author himself suggests 
some points for consideration. For in- 
stance, will many scholars exert themselves 
to master a new code of symbolic logic in 
order to plow through nine hundred pages 
of descriptive text? For some, the lan- 
guage of mathematics is sufficient to indi- 
cate procedure. Others are not convinced 
that quantification of social traits is pos- 
sible or desirable. Perhaps a brief hand- 
book presenting typical problems and solu- 
tions might be more useful for students, and 
offer a definite basis for trial by investi- 
gators. A general treatise on methodology 
is likely to raise many questions that cannot 
be settled at once. ` 

All scholars do not agree that commonly 
accepted notions of physical space, time, 
and mass are adequate for an explanation 
of society; that enumeration of individual 
characteristics accounts for the organization 
of groups; that a mechanical combination 
of factors represents the unity of institu- 
tions; that elementary mathematics is a tool 
fine enough for the analysis of culture. In 
short, certain assumptions underlie Dodd’s 
notation which require more than acquaint- 
ance with modern scientific methods to 
prove. í 
_ We might compare this system to plans 
for renovating a museum. Many old items 
will be stored fn the basement; space will 
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be available for new exhibits; the catalogue 
lists some forms not yet obtained. The 
main task is to, find the missing numbers: 
But few investigators know how to search 
for them. With luck, persistent digging 
occasionally turns up a treasure; rare 
flashes of insight may disclose hidden 
gems. But scientists usually prefer to 
trace their quarry more methodically. Pro- 
fessor Dodd’s field chart is wide in scope 
and spotted with helpful marks. It does 
not claim to be a guide for discovering the 
unknown. 
Howarp WOOLSTON 
University of Washington 


BERNARD, JessiE. American Family Be- 
havior. Pp. xviii, 564. New York: 
Harper Brothers, 1942. $3.50. 


This book is an outstanding contribution 
to the rapidly growing literature concerned 
with family life. It is not a conventional, 
comprehensive textbook including discus- 
sions of historical backgrounds and the vari- 
ous family problems. The approach is 
rather that of applied social psychology, 
with stress on recent sociometric findings, 
broadly viewed. Yet so rich is the content 
of the book and so thorough its scholarship 
that there is little of the more conventional 
material which does not find some mention 
in the volume. It unquestionably can and 
will be widely used as a text in family 
courses. 

The conceptual core of the book is the 
Cooley view that primary interactions func- 
tion within institutional frameworks. The 
inspirational sources of a distinctly original 
work, in addition to Cooley’s writings, are 
those of L. L. Bernard, Chapin, Ogburn, 
Floyd Allport, and various psychoanalysts. 
There is a healthy awareness that values are 
better dealt with by facing them fairly than 
by escaping to a realm of alleged objec- 
tivity. The entire first part of the book, 
for example, consists of checking by exten- 
sive quantitative material the degree to 
which certain functions of the family are 
successfully accomplished. The book con- 
tains likewise extremely valuable discussions 
of conformity, social control, dominance, 
subordination, and adjustive personality in- 
teractions. An ingenious attempt is made 
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to determine the dimensions of love. This 
and other ventures might be vulnerable to 
-sneers and satirization from hostile meth- 
odological camps, but to thé reviewer a 
certain sociometric wistfulness implied in 
the discussion is a commendable blend of 
humility and optimism. 

The book has many virtues to record on 
the positive side of the ledger. The scholar- 
ship is really impressive; scores of studies 
bearing on some point are accurately sum- 
marized and then further epitomized in 
tables, The approach is eclectic rather than 
doctrinaire, and the findings from various 
fields in general are lucidly interwoven. 
The attitude shown toward the work of 
other researchers is critical yet tolerant, 
kindly, and free from cultism. There is 
plenty of good hard original thinking in the 
book, and old materials are shaped into new 
structures with insight and wisdom. This 
style is admirably crisp and clear. 

On the negative side of the ledger, only 
a few comments need be made. Occasion- 
ally statistical material is cited which seems 
petty or irrelevant. Due to limitations of 
purpose and space, material is now and then 
used without full exposition of its weak- 
nesses. Legal surveys sometimes do not 
clearly account for all states. Perhaps the 
greatest defect in the book is a rather 
evasive handling of the nature-nurture con- 
troversy. The author seems to try to avoid 
the problem, cannot quite escape, and then 
inclines to an environmentalist position 
without a systematic justification of her 
stand. In particular, more weight should 
have been given to Goodenough’s criticism 
of the Iowa findings. Again, in discussing 
home environment the author seems a bit 
baffled by conflicting evidence, and is in- 
clined to evade Shaw’s findings concerning 
the effects of broken homes (p. 372). 

In general, the inconsistency revealed be- 
tween the findings of empirical studies does 
not quite support the author’s claim in re- 
gard to the implications of the scientific 
method (p. xiii). A research foundation 
might well spend large sums investigating 
in broad terms why studies in the social sci- 
ence field do not yield closer agreement. 
Yet science is not built in a day. Jessie 
Bernard is doing her part, and students who 
read her book will find the disorganizing 
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effect of objective and relativistic analysis 
tempered by scientific optimism. 
CLIFFORD KIRKPATRICK 
University ‘of Minnesota 


Dass, BANesvar (Ed.). The Social and 
Economic Ideas of Benoy Sarkar. 2nd 
Ed. Pp. xix, 664. Calcutta: Chucker- 
vertty Chatterjee & Co., Ltd., 1940. Rs. 
+2. . ' 

An embodiment of the almost legendary 
versatility of the Bengali intellectual, Pro- 
fessor Benoy Kumar Sarkar sanges over 
fields not only in econontics and sociology, 
as the title indicates, but also in political 
science, philosophy, religion, art, history, 
and education, not to speak of his inspira- 
tional homilifs to Indian youth and his 
polemics on provincial, national, and inter- 
national policies. In the present fat volume 
fourteen of Sarkar’s adherents and admirers 
assemble the biblięgraphy of “Sarkarism” 
and attempts to summarize its exponent’s 
contentions and activities, and even the 
notices of him and his work in Occidental 


publications. : 
“An important aspect of Sarkar’s philo- 
sophical outfit is . . . the constant assimila- 


tion of viswha-shakti (world-forces) .. . 

. » virtually every contribution of Sarkar 
is based on comparative surveys and inter- 
national investigations [i.e., his own travels 
abroad], Sarkarism automatically introduces 
everybody to the thoughts and activities 
of scholars all the world over and move- 


“ments prominent in countries outside India. 


Further, Sarkar has sought . . . to trans- 
late, paraphrase, summarize or refer to the 
economists, culture-historians, sociologists, 
as well as moral and political writers and 
jurists with the object of furnishing infor- 
mation or educating the cultured public” 
(p. 307). 

Another claim to repute is Sarkar’s al- 
leged refutation of many world scholars. 
(The reader should here realize that any- 
one rooted in an Oriental culture, or under 
the political control of a Western power, 
will be apt to react to Western ideas, insti- 
tutions, and 4ctivities, differently from 
Westerners.) To illustrate: Since (Euro- 
pean) “Orientalists’ and “Imperialists” 
have emphasized the mystical and meta- 
physical achievements of East Indians, to 
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the implicit minimizing, Sarkar believes, of 
their economic, political, and military 
achievements, he himself stresses the ca- 
pacities of the Indians for material progress 
and the capacities of the Occidentals (to 
return the compliment!) for mystic and 
metaphysical achievements. 

Although the defense of the less heralded 
portions of India’s cultural heritage is ob- 
viously one of Sarkar’s major motivatjons, 
he exhibits streaks of political and economic 
realism. On the one hand he argues that 
British ingperialism was not imposed on 
India without seme democratic “consent” 
of the people, and he favors an international 
policy for India which will protect her and 
supply her with foreign capital needed for 
her industrialization. On the other hand, 
consonant with the idea of keeping all the 
rich diversity of India’s heritage intact 
(and with his protest against the exclusion 
of Oriental immigrants from the United 
States), he opposes the alleged assumption 
of Western political scientists that the ideal 
state should contain people of one race, one 
language, one religion, one culture. 

India’s poverty is no indication of “over- 
population” in Sarkar’s mind, and he issues 
no call for birth control. The blood of the 
lower castes is replacing that of the upper; 
and rather than cut down the populace of 
a people heading again for world-embracing 
leadership in culture, he seems content to 
wait for industrialization. Gandhi’s handi- 
craft program, he rejects as one-sided and 
utterly inadequate. As for the Indian Na- 
tionalist Party, he tears the shroud from 
the industrial bourgeoisie who are financing 
its leaders for their own private ends. 

In spite of the superlative estimates of 
Sarkar’s admirers, it must be admitted in 
all candor that some of thé material in the 
volume is of too simple a nature to be ac- 
ceptable for publication in our economic 
and sociological journals, while other parts 
of it draw enthusiasm from the writers be- 
cause it summarizes movements and ideas 
quite current in the West but unfamiliar to 
them. Such considerations, however, should 
not deter the open-mindgd among Occi- 
dentals from getting acquainted with the 
thoughts of wide-ranging Orientals like 
Benoy*Sarkar, and from being prodded out 
of some of qur smug ethnocentric Occi- 


233 


dentalism and into some stimulating Orien- 
tal viewpoints. . 
Mavrice T. PRICE 
University of Illinois 


DEBO, ANcrr. The Road to Disappearance. 
Pp. xii, 399. Norman: University of 
Oklahoma Press, 1941. $3.50. 


The history of the Creek Indians has re- 
ceived partial treatment before, especially 
by Grant Foreman and A. H. Abel in their 
writings on more comprehensive topics. 
This is the first book, however, which de- 
votes full attention to the story of these 
interesting people. 

Miss Debo borrows from anthropological 
data, particularly from the writings of 
Swanton and Speck, to reconstruct the pic- 
ture of Creek society at first white contact. 
She describes the Creek position in the old 
southeast, that of a dominant confederacy 
of powerful “towns” located in what are 
now the states of Alabama and Georgia. 
This section could have been strengthened 
by use of some of the most recent material 
on the political structure of the Indians of 
the southeast, particularly the researches of 
Dr. Mary Haas relating to Creek intertown 
relations. Nevertheless, Miss Debo gives a 
vivid and vigorous account of town govern- 
ment, town alignments, and the ceremonies 
and duties which centered around the town 
in ancient times. The idelwa or Creek 
“town” had many characteristics which we 
ordinarily associate with a band or tribe— 
independence, territory, and separate lead- 
ership. The ties which bound these units 
of the nation together were chiefly those of 
common culture and tradition. 

The “road to disappearance” with which 
Miss Debo is primarily concerned is the 
procession of treaties, aggressions, and arbi- 
trary decisions by which the Creek have 
been successively divested of their lands 
and their status as a nation. This process 
began in 1739, when territorial concessions 
were made to Oglethorpe. Successive re- 
treats in 1773, 1790, 1802, 1805, 1814, 
1818, 1821, 1826, and 1827 led finally to 
the removal treaty of 1832 which forced 
these unhappy people to leave their homes 
for territory west of the Mississippi River. 
Approximately half of them survived the 
horrible journey and the depredations of 
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the white jackals who stalked them on the 
way. 

The Creek hoped to continue their towns 
and their tribal life in peace in Indian terri- 
tory, but trouble with, the less settled tribes 
to the west constantly threatened. Then 
came the Civil War, and they .were’ torn 
. between the two sides and lost heavily in 

land at the close of the contest. By this 
time white intrusion and economic penetra- 
tion were harassing them anew. One cqn- 
cession after another was wrested from 
them until the work of the Dawes Commis- 
sion, culminating in the Curtis Act, with- 
drew the essential functions from the tribal 
council and extinguished the tribal title to 
the land. 

Certainly the Creek have lost much, and 
the narrative is not a pleasant one. But if 
it is Miss Debo’s thesis that the Creek have 
disappeared.as a tribe, this is true only in 

“a technical and legal sense. The Creek still 
exist today as a people conscious of their 
identity. ‘Two-thirds of them are half- to 
full-bloods. When I studied them in 1937 
I found that no fewer than twenty of the 


old “towns” had been re-established in , 


Oklahoma and were quietly carrying on 
functions of organization, economy, and 
ritual in terms of an old pattern. We need 
an account not only of legal forms and 
treaties, but of ethnic continuity that defies 
them. .This is a record that the anthro- 
- pologist will have to add to that of the 
historian. 

The value of Miss Debo’s volume is en- 
hanced by excellent maps, a full bibliogra- 
phy, and a detailed index. 

Morris EDWARD OPLER 

Claremont Colleges ; 


Warner, W. Lioyp, and PAUL S. Lunt. 
The Social Life of a Modern Community. 
Pp. xx, 460. New Haven: Yale Univer- 

- sity Press, 1941. $4.00. i 
This long-awaited volume is the first in 

a series of six growing out of an elaborate 

co-operative survey of social relations in a 

representative New England community, 

here called Yankee City. Sponsored and 
financed by the Committee of Industrial 

Physiology of Harvard University, among 

others, the study had its theoretical prove- 

nience, we are told, in earlier investigations 
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among factory workers in Chicago and 


aboriginal Australian tribesmen. The pur- 


pose of the present series is to obtain an 
understanding of “the complete set of so- 
cial relations which constitute Yankee City 
society, through using the techniques and 
the principles of social anthropology. 

Such an ambitious undertaking might be 
expected to rest on a modicum of clearly 
stated principles and to point toward the 
solution of adequately formulated scientific 
problems Unfortunately, such is not the 
case. The first three chapters, which’ dis- 
cuss theory and methods, indicate some 
bewilderment in the minds of the authors; 
the average anthropologist or sociologist 
will find them equally confusing and pain- 
fully, pretentios. Furthermore, the impli- 
cations of the cultural approach as applied 
to the study of modern society are never _ 
explored. - 

But if the investjgators were not ade- 
quately equipped to make a thorough cul- 
tural analysis of the`social life of a modern, ` 
complex, urban community, at least they 
were industrious. They gathered a tre- 
mendous amount of material, seemingly 
anything and everything relating to the city 
and its inhabitants, and compiled “social 
personality” cards for every individual, in- 
fants excepted, in the community (nearly 
17,000). Since a dearth of problems, real- 
istic or scientific, was brought to the study, 
it seldom rises above the level of mere 
description. Consequently much of the 
statistical material is without point. The 
volume is full of facts, like a telephone di- 
rectory, or better yet, like the classified 
section; but however useful such a direc- 
tory may be, it adds nothing, in itself, to 
scientific knowledge. i l 

The one sciefitific point considered con- 
cerns the class system. Herein is contained 
much of suggestive value, as well as certain 
positive hypotheses; but the study bears 
marks that the concept of six classes was 
brought to the material that had been gath- 
ered, rather than inductively arrived at. 
That is, the great body of the data pre- 
sented—age, sexe ethnic affiliation, housing, 
occupation, formal and informal associa- 
tions, expenditures, reading habits, and so 
forth, considered by class—are not, triteria 
of class, but merely social echaracteristics 
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of status groupings that were otherwise de- 
termined. To the authors, class means so- 
cial hierarchy, a ranking of individuals in 
socially superior and inferior positions, al- 
most in the “social register” sense, The six 
classes—upper upper, lower upper, upper 
middle, lower middle, upper lower, and 
lower lower—in which the people of Yankee 
City were placed, were “discovered” by 
interview, that is, through the evaluations 
of the people themselves (it is not recorded 
that any thought of themselves sas lower 
class), ang checked by their membership in 
associations and cliques. “In the final 
analysis, however, individuals were placed 
by the evaluations of the members of 
Yankee City itself, eg. by such explicit 
statements as ‘she does not belong’ or ‘they 
belong to our club.” How people think 
of themselves with reference to others is 
admittedly an important factor in human 
relations, but it is hawdly an objective, ac- 
cessible, and useful index of social class, 
and at best is only one factor among many. 
The authors would have done better had 
they taken income, occupation, religion, and 
similar factors as the basis for studying 
groups and social relations. Certainly most 
of the social characteristics they describe 
are functions of such factors, and not of 
class. For example, the conclusion that 


“the upper classes get the good houses and’ 


the lower classes get the bad ones” rests 
fundamentally on the question of income. 
“Class” status does not pay the rent. 

There is one readable chapter in the book, 
called “Profiles from Yankee City,” a com- 
posite or fictitious picture of people and 
incidents designed to illustrate the several 
social classes and mobility between them. 
It is as interesting as gossip, which pattern 
it follows. 

The authors contribute much to the 
terminological confusion in social science 
by coining many new terms, for example, 
“ethnics” (also “ethnicity”), referring to 
ethnic or nationality groups. Furthermore, 
foreign-born English-speaking peoples are 
classified as natives or Yankees, because 
they freely participate in® Yankee society. 
This leads to such confusing expressions as 
“the foreign-born natives,” and precludes 
comparisons with other studies of ethnic 
groups, ° 
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Though it has little bearing on the main 
theme of the book, the analysis of the for- 
mal associations in the community is a 
distinct contribution to the literature in this 
field. It suggests the wealth of raw mate- 
rial gathered by the investigation, and the 
valuable uses to which it might be put if 
analyzed by specialists in the modern com- 
munity. 

p Mavrice R. DAVIE 

«Yale University 


Harris, SEyMourR Epwin. Economics of 
Social Security, Pp. xxvi, 455. New 
York: McGraw-Hill Book Co., 1941. 
$5.00. 

It is not without good reason that the 
author has dedicated his thoroughly well-° 
grounded work to J. M. Keynes. In fact, 
the contributions of this outstanding Eng- 
lish scholar are prerequisites to Harris’ ex- 
planations, a large part of which will hardly 
be understandable to readers not adequately 
trained in mathematics. 

Many chapters of the book throw a 
bridge between economists on one side, who 
sometimes inadequately treat social and 
private insurance; and insurance.specialists 
on the other side, who often neglect or ig- 
nore economics. The author’s careful and 
systematic mind can readily be seen from 
the narrowly printed eighteen pages of the 
Table of Contents. How does social se- 
curity influence money, interest, savings, 
investments, public debt, and unemploy- 
ment, and vice versa? What about the 
burden of insurance costs and its shifting? 

Such are the leading problems to be an- 
swered by the author. I do not know of 
another book in any language which treats 
these and similar matters in most of their 
manifold aspects with more ingenuity. 
Probably each book and article on the sub- 


` ject has been considered by the author as 


far as they have been written in English. 


-It is to be regretted that the literature in 


all other languages has been completely ig- 
nored. In an epoch such as ours, in which 
almost all scientific activity abroad is laid 
in ruins, it seems to me more than ever be- 
fore the duty of American scholars to con- 
serve the valuable publications of the past 
times of European civilization. 

One of the most interesting chapters 
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(Part II, Chap. 8) deals with the actuarial 
problems. Here we find the significant fact 
that the United States has had the same 
experience as did some other countries. 
The actuarial estimates “proved to be far 
from the truth.” However, one should not 
blame the actuaries, but the people who 
misunderstood the actuarial horizon. As 
excellent as the actuary is in answering cer- 
tain mathematical questions, it is not his 
job, but the economist’s, to find out the 
correct economic suppositions. Besides, it 
took some time even in this country for the 
responsible offices to become aware that 
social insurance differs and has to differ 
from ‘the private insurance business in some 
points, especially in regard to its financing. 
i ALFRED MANES 
Indiana University 


Asgott, Grace. From Relief to Social Se- 
curity. Pp. viii, 388. Chicago: Univer- 
sity of Chicago Press, 1941. $2.50. 
During her long years as a public welfare 

administrator, Grace Abbott wrote many 

effective papers dealing with current prob- 
lems. A collection of these Edith Abbott 
has now hrought together and edited. 

As a member of President Roosevelt’s 
Council on Social Security, Grace Abbott 
was in consultation with those charged with 
the responsibility of framing the Social 
Security Act. As chief of the Federal Chil- 
dren’s Bureau for many years and later as 
professor of public welfare administration 
at the University of Chicago, she was also 
in touch with the main currents of other 
public welfare developments. Coupled with 
the vantage point of her position was an 
ability to see clearly and realistically both 
the long-range goals for public welfare and 
the expedient steps to accomplish these 
ends. Consequently, what she had to say 
—whether testifying before Congressional 
committees or speaking to groups of pro- 
fessional social workers or lay audiences— 
carried considerable weight. 

Considerable space in the book is de- 
voted to various pictures and discussions 
of relief. A vivid picture of the unmet 
needs during the early years of the de- 
pression is given in a paper entitled “Rural 
Public Relief During the Early Depression 
Period: The Lesson of the Coal-Mining 
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Communities.” During this period the 
Children’s Bureau made studies of areas of 
special depression, like mining communities 
and single-industry towns, if which local 
resources were entirely inadequate for the” 
needs that developed. Other pictures of 
the depression and what it meant in human 
values are given through Grace Abbott’s 
testimony before a Senate committee on 
“The Need of Federal Aid for Relief in 
the Winter 1932-33,” and through an article 
that was, published in the New York Times 
on “Children and the Depression.” Again, 
her testimony before a Senate committee 
regarding the tragedy of transients makes 
clear her position that inadequate relief is 
an impelling factor in the growth of the 
transient problém. 

Speaking in 1939 on “The Social Serv- 
ices: A Public Responsibility,” Grace Ab- 
bott said in regard to stabilizing the pro- 
gram to deal with thg unemployment crisis: 
“The program—the permanent program—I 
suggest, then, is (1) unemployment com- 
pensation, which we now have; (2) a public 
works program which, built upon our ex- 
perience with WPA and PWA, will avoid 
the delays of the latter and the impetuosi- 
ties of the former. And it is important that 
employment on this work program shall not 
be confined to those in need, that it will be 
a means of retarding the spiral in periods of 
depression, that it will promote recovery, 
and will add to our civic wealth. Finally, 
(3) there must be an unemployment assist- 
ance program supported by grants-in-aid to 
the states. That is, we need a modern cate- 
gorical form of relief which will stem from 
the twentieth instead of from the seven- 
teenth century.” 

The series of papers on social security in- 
clude constructive opinions and suggestions 
regarding the Social Security Act as it was 
when under consideration before Congres- 
sional committees as well as later. It is > 


‘obvious that though Grace Abbott never 
` Iost sight of the practical and of what was 


expedient at the moment, she had also 
clearly in mind a long-range point of view 
regarding the amendments that should even- 
tually be made. After passage of the act, 
she wrote: “In attempting to evaluate the 
Social Security Act, even those of ifs who 
are its best friends must admit at once that 
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it did not come into existence as a perfect 
piece of legislation. It has limitations, of 
course, not only in the inevitable omission 
of certain important services but in the 
necessarily experimental character of some 
of the attempts to provide new and difficult 
services on a nationwide scale under our 
Federal system. That is, we must acknowl- 
edge that there are both sins of omission 
and sins of commission.” s 
The last series of papers, dealing with 
administrative problems in the public wel- 
fare services, will be of particular interest 
to administrator®. They include her ad- 
dress as president of the National Confer- 
ence of Social Work on “The Public Pro- 
tection of Children—A First Part of the 
Public Welfare Program”; another address 
on “Developing and Protecting Professional 
Standards in Public Welfare Work,” given 
at the first meeting of the American Public 
Welfare Association; snd other papers on 
administrative problems. Taken as a whole, 


this book is a very valuable contribution to, 


the field of public welfare. 
Marietta STEVENSON 
American Public Welfare Association, 
Chicago, Ill. 


FLEXNER, Srmmon, and JAmEes THOMAS 
Frexner. William Henry Welch and 
the Heroic Age of American Medicine. 
Pp. x, 539. New York: The Viking 
Press, 1941. $3.75. 

When Dr. William H. Welch was gradu- 
ated from the College of Physicians and 


Surgeons in New York in February 1875, . 


American medicine did not count in the 
world. A few great contributions had come 
from America, some new operations, and, 
first of all, ether anesthesia; but otherwise, 
American medicine was still undeveloped. 
There were many schools, and most of them 
were poor. Facilities for research were 
nonexistent. The centers of medical prog- 
ress were in Europe, where Pasteur in 
France and Ludwig and Virchow in Ger- 
many were at the height of their careers. 
When Dr. Welch died on April 30, 1934, 
American medicine was h@lding a leading 
position in the world. Of this tremendous 
development Dr. Welch was one of the 
chief engineers, and the history of his life 
and work is thtrefore at the same time the 
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history of the heroic age of American medi- 
cine. 

Welch came from a New England family. 
Son and grandson of physicians, he was 
born in Norfolk, Connecticut in 1850, He 
graduated from Yale in 1870 and for a 
while thought of breaking the family tradi- 
tion by devoting himself entirely to the 
classics. He spent a year teaching school 
in Norwich, New York, hoping and waiting 
fox an appointment in Greek at Yale. But 
then, when the appointment did not come 
forth, he gave up his resistance to the 
family tradition, served his father as an 
apprentice, and in further preparation for 
medical school attended courses in chem- 
istry at the Sheffield School, the scientific 
branch of Yale. Even as a medical stu- 
dent in New York, Welch displayed an unu- 
sual interest in science. He worked as a 
prosector in anatomy and won a prize for 
an essay on goiter. 

In 1876 Welch went to Europe, and the 
two years he spent in Germany were the 
decisive years of his life, not only because 
he learned a great deal in the laboratories 
of Ludwig, Cohnheim, and von Reckling- 
hausen, but because he returned from his 
trip abroad with the iron determination to 
devote his life to scientific research. Hun- 
dreds of American doctors had gone to Eu- 
rope throughout the century, had studied 
with the great masters, but back home they 
became practitioners as a matter of course. 
Their superior knowledge made them bet- 
ter physicians and swelled their income. 
Not so with Welch. When he returned to 
New York in 1878 he had to practice for a 
living, to be sure, but he put all his energy 
into building up a laboratory at Bellevue 
Hospital where he could continue his re- 
searches and give microscopical courses to 
students. Those were six difficult years, 
years of struggle against many obstacles. 

A new period began in Welch’s life in 
1884 when he was appointed professor of 
pathology at the Johns Hopkins University. 
In the reorganization of American medicine, 
no institution has played a more significant 
part than Johns Hopkins. Founded in 
1876, the University under the leadership 
of its first president, Gilman, soon became 
a center of research in the humanities and 
in science. Welch’s appointment preceded 
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the opening of the Johns Hopkins Hospital 
by five years. In the planning and organi- 
zation of both institutions he played a lead- 
ing part. By abandoning the customary 
spoon-feeding system prevalent in the medi- 
cal schools of the country, by training stu- 
dents in laboratories and at the bedsides of 
patients, by its: emphasis on research, the 
Hopkins Medical School set an example to 
the country and exerted a far-reaching in- 
fluence. . 

Dr. Welch was connected with Johns 
Hopkins for the long period of fifty years 
as professor of pathology, director of the 
School of Hygiene and Public Health, pro- 
fessor of the history of medicine, dean of 
the School of Medicine, and acting presi- 
dent of the University. For fifty years he 
always was the right man at the right mo- 
ment, and at Hopkins he found the ideal 
conditions for realizing his far-reaching pro- 
gram. At Hopkins he did his research, He 
trained medical scientists for the entire 
country. From Hopkins his activities ex- 
tended to the whole Nation and to the 
world. He was instrumental in the develop- 
ing of the Rockefeller Institute for Medical 
Research, and was a member of an endless 
number of national medical committees, 
councils, and boards. He served in the 
World War, and took a very active part in 
the organization of international health 
work after the war. 

With all this, Dr. Welch was a gentle, 
kind, affable man, a master in diplomacy 
who could reconcile divergent opinions with- 
out offending anybody. He was never in 
a hurry. One never saw him work hard. 
He had time for everyone, and whoever 
had a problem came to see him, had dinner 
with him, talked with him, and all of a 
sudden saw that his problem was solved. 
On his eightieth birthday, in 1930, the 
. whole world paid tribute to the “Dean of 
American Medicine.” 

I find that Simon Flexner and James 
Thomas Flexner have done an excellent 
piece of work. The task was by no means 
easy. It is always difficult to re-create a 
man’s life. It is particularly difficult when 
the subject of the biography was a man of 
Welch’s caliber, whose achievements repre- 
sent an essential part of a great period of 
history. The authors have hit a happy 
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medium between a popular and a scholarly 
presentation. The book makes fascinating 
reading without ever being trivial, and it is 
thoroughly documented. Full reference is 
given in an appendix to every letter and 
other materials used. : 

One point must strike the reader who 
knew Dr. Welch well. The Flexners had 
access to diaries and thousands of letters, 
yet the biography contains hardly anything 
that we, the friends of Welch, did not 
know. t shows what an extroverted per- 
sonality he had. He was a baehelor, and 
his entire life was devotefi to medicine, to 
science, to the service of the Nation. It 
was an open book. The Flexners have read 
it and have ingerpreted it intelligently and 
warmly. 

Henry E. SIGERIST 

Johns Hopkins University 


FARNAM, HENRY We Chapters in the His- 
tory of Social Legislation in the United 
States to 1860. Pp. xx, 496. Washing- 
ton: Carnegie Institution of Washington, 
Office of Publications, 1938. $2.25 pa- 
perbound; $2.75 clothbound. 

The growing interest in social legislation, 
and the even more imperative need for a 
better orientation in the subject for the 
average American, may well take us back 
to this published fragment of the life work 
of a great but much neglected American 
scholar. Professor Farnam of Yale Uni- 
versity was a pioneer among young Ameri- 
can scholars three-quarters of a century ago 
who, trained in the best American and Eng- 
lish tradition, went to Europe, and espe- 
cially to Germany, to learn the techniques 
of the best historical, economic, and social 
research in the ,bluetezeit of German scien- 
tific achievement in the last three decades 
of the nineteenth century. 

For over fifty years Farnam was pro- 
fessor of economics at Yale, and in addition 
to the duties of that post, he served for 
twenty-two years as professor of economics 
in the Sheffield Scientific School, succeeding 
Francis A. Walker in 1881. He did many 
things besides t®aching and writing schol- 
arly monographs. He was a leader and 
wise consultant in public affairs and,in sci- 
entific philanthropy, to which he made no- 
table financial as well as intéllectual contri- 
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butions. For six years he was president of 
a morning daily newspaper in New Haven, 
and for nine years, editor of the Yale Re- 
‘view. 

The most important and enduring of all 
Professor Farnam’s work, however, was his 
dominant influence and tireless efforts in 
developing and welding organized economic 
research in the universities and teaching 
institutions with that of the endowed inde- 
pendent research institutions in the new era 
then beginning in America with the estab- 
lishment ‘of the Carnegie Institution in 
Washington. Farnam was one of a com- 
mittee of three appointed by the Carnegie 
Institution to prepare the report on eco- 
nomic research which intgr alia recom- 
mended that the “social legislation of the 
states . . . should be critically examined 
with reference to its results.” He was sec- 
retary and later chairman of the Depart- 
ment of Economics anù Sociology which the 
Carnegie Institution set up to carry out 
the Report. Twelve years later, in 1916, 
when the Institution discontinued its work 
in this field in order to concentrate on the 
physical sciences, Farnam became chairman 
and personally financed a large part of the 
work of an independent Board of Research 
Associates in American Economic History, 
which carried on what the Carnegie Institu- 
tion had so auspiciously begun. 

In addition to more than two hundred 
articles and monographs, about half of 
which appeared in print, fourteen substan- 
tial volumes have appeared. The last one 
was the unfinished contribution of Professor 
Farnam himself, to which this note par- 
ticularly refers. Differences of opinion with 
respect to the topics chosen and the propor- 
tionate space given to them will arise, but 
there will be general agreement that for 
precision and consistency of method, and 
for results obtained in the analysis and 

. interpretation of legislation prior to 1860, 
there is nothing comparable to this study 
in American economic and social literature. 

The most valuable parts of the volume 
are: the chapter on Labor Policy in the 
Colonies (Pt. I, Chap. vis ; Chap. IX, So- 
cial Ideals in the Fundamental Law of the 
Republic; Chaps. XIII-XVI on Slavery 
Legislation, North and South, with the 150- 
page appendix on Slave Codes in the South- 
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ern States; Chaps. XVII-XX on Labor 
Legislation; and the excellent 46-page Bib- 
liography in Part II. They are a challenge 
to younger scholars to continue Farnam’s 
researches to cover the next fifty years 
down to 1910. This is the period to which 
the methods of this book are particularly 
applicable, and for which Farnam has pre- 
pared the way and laid a wonderful founda- 
tion. He has done more. He has left and 
déposited in the Sterling Memorial Library 
at Yale University for future research 
workers, copious notes and the essential 
materials, some available in published form, 
some in manuscript. It is a cause of great 
regret that he himself could not have com- 
pleted the entire study as he projected it. 
Here is the foundation for the understand- 
ing of the new era of social legislation which 
may well become the chief accomplishment 


‘of the twentieth century. 


SAMUEL McCune LINDSAY 
Columbia University 


Jackson, Sipney L. America’s Struggle 
for Free Schools. Pp. viii, 276. Wash- 
ington: American Council on Public Af- 
fairs, 1941. Clothbound: $3.50; Paper- 
bound: $3.00. 

This book is the result of a praiseworthy 
effort to discover the mind of various 
groups in New England and New York 
during the period 1827—42, as it expressed 
itself relative to education; further, to 
judge the influence of such groups as ac- 
curately as possible. It is to be hoped that 
this valuable pioneer study will lead to 
others; the need for them is great. While 
the central concern is the struggle for com- 
mon schools, there are numerous references 
to secondary, higher, and adult education. 
The grouping of writers and speakers under 
the heads of intellectual leadership, propa- 
gandists of education, rural publicists labor 
protest, and others, is to a certain extent 
artificial and inexact, in some cases particu- 
larly so. The amorphous character of the 
“intellectual leadership” is quite evident. 
This the author recognizes, e.g. in explain- 
ing the distinction between intellectual lead- 
ership and the educational reformers (p. 
17). Other groupings might have been use- 
ful. As to the influence of each group, 
little more could be done than provide a 
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basis for inferences from the circulation of 
the various types of literature produced. 

The author has diligently studied a va- 
riety of public sources: almanacs, messages 
of governors, literature of antislavery, 
peace, and temperance groups, newspapers, 
religious denominational and secular maga- 
zines, educational books and periodicals, 
literature of and for agricultural bodies, 
textbooks, college speeches, adult education, 
the literature of political protest, and ‘so 
forth; and an extensive array of secondary 
materials. Private sources are not included. 
Though attitudes of other groups toward 
women are mentioned occasionally, the 
literature pertaining to women and their 
relation to the educational movement is 
largely neglected. A study of it would 
probably show more ‘connection between 
the women’s education movement and the 
struggle for education generally than can 
be gathered from this study. ‘The goodly 
bibliography (pp. 237-69) has been ex- 
tensively and critically used, judging from 
a,comparison of the text with the sixty 
pages of documentation. Unfortunately, 
placing of documentation at the end of the 
volume lays a heavy burden on critical 
readers, the class whose interests ought to 
be first considered in works of this kind. 
Use of the bibliography by readers and 
other students would have been facilitated 
by a different organization. Its twenty- 
seven major divisions, plus numerous sub- 
divisions, make needlessly laborious any 
effort to locate information concerning par- 
ticular documents referred to in the text. 
The labor is increased by the vagaries of 
alphabetizing in certain sections (e.g., pp. 
265 ff.). The good index enhances the 
book’s usefulness. 

A few of the author’s conclusions relative 
to certain groups may be noted: “intellec- 
tual leadership” said “virtually nothing” on 
behalf of the rising “common man”; “very 
few” questioned the propriety of- existing 
social arrangements (p. 78). Educators, 
like intellectuals, attacked “politics,” de- 
cried the “democratic upsurge,” avoided 
“controversial issues” as much as possible, 
and made no “concrete and widespread ap- 
peal” to rural elements (pp. 93 f.). As to 
influence of the rural publicists, it was “ap- 
parently very limited” (p. 152). The left- 
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wing agitation for education is accorded 
“secondary weight,” but by its “implications 
in the broad field of politigs and social 
control” it provided a stimulus which 
through others was significant for educa- 
tional progress (p. 171). In general, edu- 
cation at the time of the common school 
revival was interlinked with problems of 
social and political control; it was an instru- 
ment in the struggle between “industrial 
capitalism and agriculture, and between the 
class grdups within both areas.” Educa- 
tion, the author concludes, was? not “the 
paramount issue” at any time, but its im- 
portance grew. The radical demand for - 
education (1827-33) accomplished little; 
but decisive eyents (1834-37) sharpened 
the movement for common schools (pp. 
172 f.). 
THomAS Woopy 
University of Pennsylvania 
@ 


BUSTAMANTE Y Montoro, A. S. bE. Teoria 
general del derecho. 2nd Ed. Pp. 272. 
La Habana: Editorial Alfa, 1940. No 
price. 

According to the author, this book is 
based on lectures on Introductory Juris- 
prudence given by him at the University 
of Habana. It is of the type of the “Gen- 
eral Theory of Law” introduced by A. 
Merkel and known in this country through 
the excellent book of Korkunoff. In addi- 
tion to the preliminary questions of what is 
law and: what the methods of its study 
ought to be, it deals with the structure 
of legal norms, the concepts of subjective 
rights and legal personality, and the analy- 
sis of the legal order, including the sources 
of law. i 

Two aspects əf the book are significant. 
First, positive law and legal theories of 
Anglo-American origin are completely ig- 
nored, and only German, French, Italian, 
and Spanish legal thought is discussed. It 
appears once again that culture provinces 
do not correspond to geographic divisions: 
with: respect to law, Latin America is part 
of the Iberian Peninsula. This is a real 
problem, which imposes on the jurists of 
the United States the serious task of mak- 
ing Latin American jurists at leas’ con- 
scious of the existence of Anglo-American 
law and of its basic problems. 
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Second, the book is dominated by an 
enthusiastic acceptance of the ideas of the 
Vienna scheol of law headed by Kelsen. 
In the preface, these ideas are proclaimed 
to be “the magnificent climax of juridical 
culture.” Every chapter contains refer- 
ences to the point of view which the author 
calls “traditional jurisprudence,” its refuta- 
tion in terms of Kelsen, and the presenta- 
tion of the latter’s constructions as the high- 
est possible achievements. In a few places 


(eg., in the chapter on customary law) . 


some restrvations are made, very respect- 
fully, and the {deas of the Vienna school 
submitted to minor alterations. 

The basic characteristic of the “theory 
of pure law,” as correctly recognized by 
Professor Bustamante is “methodological 
purism”: law belongs to the world of the 
“ought to be,” and the science of law can- 
not contain any existential statement. To- 
day this methodologftal purism is recog- 
nized to be a detrimental exaggeration, since 
it destroys the genuine identity of phe- 
nomena. Law is not merely a system of 
norms orientated to certain values; it is 
also—and this is perhaps the more signifi- 
cant—the embodiment of norms and values 
in living men and their conduct. | 

In the continental European science of 
law, as early as the thirties of the last cen- 
tury, the influence of the Vienna school was 
declining; but now it makes its appearance 
in Latin America! Is this not a brilliant 
confirmation of the sociological proposition 
that secondary inventions continue to dif- 
„fuse in the periphery of a cultural province 
long after having been replaced, at the point 
of their origin, by new patterns? 

} N.S. PASINI 

Fordham University ə 


PERKINS, Rottin M. Elements of Police 
Science. Pp. xxii, 651. Chicago: The 
Foundation Press, Inc., 1942. $4.75. 
This is a rather lengthy treatise by Pro- 

fessor Perkins of the University of Iowa 

law faculty, who is also director of the Iowa 

Peace Officers’ Short Course. It deals, 

sometimes in popular fashon, with the basic 

data relating to the practice of the police- 
man’seart. There are thirteen chapters on 

“Special Problems of Police Science,” nine 

of them contributed by specialists in the 
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several fields,- including August Vollmer, 
Chief Frank J. Wilson of the United States 
Secret Seryice, and Commissioner Oscar G. 
Olander of the Michigan State Police. 
Though some will take issue with the au- 
thor’s usage of the term “police science” 
to include police courtesy, conduct on the 
witness stand, traffic safety, first aid, the 
law of arrest, and revolver shooting, never- 
theless the treatment of these subjects is 
stich as to hold real value and interest for 
the recently appointed police officer. Other 
chapters in Part I deal with the more fa- 
miliar police science subject matters: crimi- 
nal investigation, detection of counterfeit 
money, moulage, photography, and finger- 
printing. Forty-six line cuts and half-tones 
illustrate the first half of the book. They 
add definition to the verbal treatment, and 
occasionally also a touch of humor (see at 
page 109 the amusing poses by Chief Frank 
Burns of Iowa City, in realistically demon- 
strating objectionable attitudes occasionally 
assumed by police officers in giving testi- 
mony). 

Part II of Protease Perkins’ book is de- 
voted to an “Introduction to Criminal 
Law,” wherein the purpose appears to be to 
provide the police student with a much 
broader conception of our system of penal 
statutes than is ordinarily attempted in ele- 
mentary police treatises. So many police 
texts are content to describe the definitions 
of selected crimes in a given state that this 
reviewer expected a similar method to be 
followed in the present instance. It is re- 
freshing, therefore, to find that Professor 
Perkins has avoided the familiar and time- 
worn dodges by which the purveyors of 
“police law” have sought to convince their 
trusting readers that a superficial familiarity 
with the criminal statutes and case law in 
one state will somehow prove applicable to 
forty-seven other states. The author not 
only confines himself to the basic principles 
of the criminal law as they apply to the 
various crimes, but shows convincingly how 
varied are the definitions of these crimes in 
the several state jurisdictions. Hence his 
approach to the subject is along a wide 
front, with first consideration accorded to 
causation and responsibility, the guilty mind 
(mens rea), special defenses, and the parties 
to crime. The components of specific of- 
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fenses are then presented, with related 
crimes considered together. The method 
throughout is quite uniform: first a descrip- 
tion of common law origins, followed by a 
description of the general trend of state 
enactments. A brief treatment of certain 
Federal criminal Jaws, an appendix contain- 
ing the uniform acts on Fresh Pursuit and 
Extradition, and the recent draft of a pro- 
posed Arrest Act, conclude the-volume. 

Viewing the book as a whole, it is ap- 
parent that the early chapters on Police 
Science are intended for the instruction of 
the police neophyte, whereas the subsequent 
treatment of the criminal law may be stud- 
ied with profit both by the recruit and by 
the veteran of many years’ standing who 
has attended and survived a number of po- 
lice training courses of varied quality. 

Both parts of the book deal with the ele- 
ments of their respective subject matters, 
but the elements of criminal law are neces- 
sarily more difficult to present than are the 
_ general aspects of police science and the 
policéman’s art. It follows that Part II 
Jacks the popular interest that characterizes 
Part I; but in our view, this is all to the 
good, since there is nothing to be gained by 
attempting to oversimplify the intricacies 
of the law of crimes. When police begin 
really to master that subject, they will have 
taken another long step toward the oft- 
heralded but apparently elusive goal of pro- 
fessionalization. 

Professor Perkins’ book takes its place 
with many another that has been directed 
toward the same ends, but in its conscien- 
tious effort to provide a firm foundation for 
the policeman’s study of the criminal law, 
it deserves and will receive especially high 
rank in its field., 

` Bruce SMITH 
Institute of Public Administration - 


ECKENRODE, H. .J., and BRYAN CONRAD. 
George B. McClellan: The Man Who 
Saved the Union. Pp. xi, 296: Chapel 
Hill: University of North Carolina Press, 
1941. $3.50. 

The United States does not make war 
easily, and when it does, certain of its po- 
litical habits interfere with the smooth run- 
ning of a war machine. George B. McClel- 
lan, as the leading general of the Union 
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` forces in the early years of the Civil War, 


found not only that he must make war upon 
his enemies before him, but he must like- 
wise be prepared to fight a political warfare 
behind his lines. He was not temperamen- 
tally fitted for this dual warfare, and thus 
he lost both conflicts. 

The authors of this volume are sympa- 
thetic to McClellan, more so because they 
dislike his Northern enemies so much. They 
have the advantage also of being familiar 
with the*military terrain of northern and 
eastern Virginia, where McClellar? did most 
of his fighting. They endeavor to defend 
his generalship and attribute most of his 
difficulties to the political warfare in the 
North. These political difficulties are not 
blamed on Lincoln, for whom they have 
respect, nor even particularly upon the radi- 
cals in Congress as other recent study seems 
to indicate; rather, they are certain that 
Stanton was the villffn. Much of McClel- 
lan’s misfortune they assign to the malevo- 
lent plotting of this bitter hater. 

The volume traces McClellan’s life from 
birth to death, and endeavors to correct 
the balance of William S. Myers’ earlier 
work, which the authors feel neglected the 
military factors. They analyze better than 
anyone else the difficulties of the fighting 
ground and McClellan’s ability to overcome 
them. They make much of the general’s 
genius as an organizer, and maintain that 
the splendid training which he gave the 
Army, his plan for capturing Richmond 
which Grant followed to success, and his 
victory at Antietam, saved the Union. 
They try to be fair in recognizing McClel- 
lan’s faults; they are fully discussed. How- 
ever, they do not set forth as clearly as 
they might the extent to which McClellan’s 
failings made him an impossible commander 
in such jittery times.. Those who “plotted”. 
against him were less moved by hate than 
they were by a desire for more decisive’ ac- 
tion, by a fear that McClellan was politi- 
cally treacherous to the administration, and 
particularly by the apprehension of popular 
defeat in elections because of a lack of 
spectacular result$. The book is well writ- 
ten and has the advantage of a number of 
excellent battle maps. ° 
. Roy F. NIcHoLs 
University of Pennsylvania ° 
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Brp, GEORGE L., and. FREDERIC E. MERWIN. 
(Eds.). The Newspaper and Society. 
Pp. xviii, 627. New York: Prentice-Hall, 
Inc., 1942. $4.00. 

Including 177 selections by a wide variety 
of authorities, this volume is complete with 
questions and bibliography, plus interpreta- 
tive paragraphs by the editors before each 
chapter. It is primarily intended as an 
orderly array of representative selections 
showing the “inside” of, as well ag the “out- 
side influences” playing on, the newspaper 
in its role as an “unbiased, impartial re- 
corder.” , 

Tt is not surprising that the selections are 
weighted in opposition to governmental in- 
terference with the press, since the editors’ 
attitudes in this direction are distinguish- 
able. Their three general convictions are: 
(1) critics of the press have been unjusti- 
fied in their arguments; (2) the press, in 
the main, is good, far better than ever be- 
fore; and (3) the American press is the 
only great free press (a notable exception— 
the English press). These are well taken, 
but the ‘criterion of freedom used is the 
same relative concept arrived at by making 
comparisons with the press conditions in 
fascist countries. 

Particularly important at this time is the 
article by Professor O. W. Riegel, “The 
Danger to the Press in Defending the Status 
Quo” (pp. 509-10). 

The comprehensive scope of the work 
makes it outstanding as an undergraduate 
text, and for supplementary readings and 
bibliography it is adaptable for graduate 
courses, particularly where library facilities 
are limited. 

i Paur G. WILLIS 
Indiana University ° 


Morr, FRANK LUTHER. American Jour- 
nalism. Pp. ix, 772. New York: The 
Macmillan Co., 1941. $5.50. 


Professor Mott, for fifteen years director 


of the School of Journalism at the State 


University of Towa, and Pulitzer prize win- 
_ ner in American history, has produced a 
history of American newspapers from 1690 
to the present day. Students of American 
jourttalism and others who do work in this 
- field will appreciate the immense scope of 
the volume. Professor Mott showed a 
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painstaking regard for minute detail in his 
history of American magazines, and the 
same reseąrch habits are obvious in his new 
work. 

When Professor Mott got down to the 
task of transferring the material on his 
research’ cards to the manuscript page, he 
proceeded on the assumption that the his- 
tory of the newspaper is best chronicled by 
setting up Several periods of development 
and filling them in with prodigious amounts 
of facts and figures collected and arranged 
with the indefatigability so characteristic of 
this type of historical writing. 

The reader, thus, is taken back to the be- 
ginning when the ill-fated Publick Occur- 
rences was established in 1690. This period 
runs to 1795 and includes all of a second 
and part of a third: “The Press in the 
American Revolution 1765-1783,” and 
“The Party Press, Early Period 1783- 
1801.” Professor Mott divides the party 
press into three sections: early, middle, 
and late. The first (1783-1801) covers 
the feud between Federalists and Republi- 
cans, the second (1801-1833) the so-called 
“black journalism” of the subsidized party 
press, and the third (1833-1860) the rise 
of the penny newspaper and the advent of 
the personal journalists. Some authorities 
feel that this third epoch does not belong 
with the party press, and refer to it either 
as “personal journalism” or as the “advent 
of the cheap press.” 

From the party newspaper, Professor 
Mott proceeds to an admirable and often 
slighted discussion of the press during the 
Civil War and the subsequent Reéconstruc- 
tion. He dates the rise of the “independent 
press” from 1872 to 1892, and characterizes 
the extremely interesting period covering 
the turn of the century as “the rise and 
fall of yellow journalism.” The years from 
the first World War to the second pro- 
duced “the modern newspaper.” 

Professor Mott’s method of treating 
American newspaper history strongly re- 
sembles that of the late Professor Willard 
G. Bleyer in his still valuable Main Cur- 
rents in the History of American Jour- 
nalism. It differs sharply, however, from 
the “broad perspective” plan of Dr. Alfred 
M. Lee in his excellent The Daily News- 
paper in America, Choice between the two 
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is a matter of personal preference in reading 
history. Professor Mott’s historiography 
undoubtedly promotes: a degree of uni- 
formity, since all periods of development 
must receive roughly equal places in the 
` sun. One might quarrel, for instance, with 


the fact that practically the same number 


of pages is given the press of the Civil War 
period and the press of the modern period. 
There is a serious question as ‘to whether 
much of the early material does not belong 
on a museum shelf if the forest is to be 
cleared for a sharp appraisal of the news- 
paper as a going social-business institution 
- today. : . 

Such bickering with method, however, is 
pleasant but fruitless. Professor Mott set 
out to see the history of the newspaper 
whole, and he kept on his course with re- 
markable fidelity. There is a marked air 
of finality about such a comprehensive 
study, and this attribute will encourage 
other students of the press to elaborate on 

- single periods of development, particularly 
the present. The debt of all such indi- 
viduals to Professor Mott will be beyond 
computation. 

FREDERIC E. MERWIN 

Rutgers University 


McCormick, THomas Carson. Elemen- 
tary Social Statistics. Pp. x, 353. New 
York: McGraw-Hill Book Co., Inc., 
1941. $3.00. 


The preface to this volume clearly states 
its purpose. “This beginning textbook in 
‘statistical methods has been written to. meet 
` the needs of undergraduate college students 
who are concentrating in sociology and re- 
lated subjects. In the choice of methods, 
in the character of the illustrative data and 
problems, and in emphasis throughout, it 
differs from the texts in economic or edu- 
` cational statistics that have generally been 
used by such students. The chief purpose 
has been.to provide students who expect to 
become professional sociologists with the 
necessary groundwork for more advanced 
training in quantitative research methods.” 

The volume is a remarkable achievement 
in condensation. With a minimum of waste 
motion, the conventional area of intro- 
ductory social statistics is covered. The 
procedures are set forth clearly, and ex- 
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planations are kept within the range of the 
student of limited mathematical background. 
The sixty excellent charts deal with data of 
interest to sociologists, and the student 
practice problems ‘fall in the same area. 
The appendix, besides such expected mate- 
rial as tables relating to the normal curve, 
contains the added convenience of a five- 
place table of logarithms and a table of 
squares and square roots. It is to be hoped 
that the writer will add further to the use- 
fulness of this text by preparing an accom- 
panying student workbook. ?: 
UGH CARTER. 
University of Pennsylvania 


Hacoop, MARGARET JARMAN. Statistics for 
Sociologists. Pp. viii, 934. New York: 
Reynal and Hitchcock, Inc., 1941. $4.00. 
Quantitative methods are being increas- 

ingly applied to all aspects of social rela- 
tions, and new text nfaterial for advanced 
students in sociology is welcome at this 
time. Dr. Hagood has prepared a textbook 
adapted to the special fields of interest of 
the groups that will use it. Thus, time 
series and index numbers—two ‘topics that 
bulk large in economic statisti¢ —are given 
brief treatment, while sampliag problems 
are developed at some length. 

The theoretical framework of the volume 
is modern; the recent contributions of R. A. 
Fisher and others have been incorporated. 
The book is divided into five parts: (1) 
quantitative methods in sociology, (2) de- 
scriptive statistics, (3) inductive statistics, 
(4) statistics'of relationship, and (5) se- 
lected techniques for population data. Il- 
lustrative problems have been selected with 
an eye to the special interests of students 
in the field. . f 

A noteworthy feature of this book is the 
full discussion of the applications bf the’ 
various techniques to sociological p +sblems. 
In connection with the section on ¢ umpling, 
a chapter is given to “Sampling in sociologi- 
cal research: problems of application and 
interpretation.” In the section on the sta- 
tistical analysis of population, numerous 
suggestions are made to stimulate the 
graduate student to further research in this 
field. es 

This textbook is a teachable one; gradu-’ 
ate students who have had some contact 
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with it comment favorably upon its clear 
and stimulating presentation. Its usefulness 
could be igcreased by bringing together in 
one place every important formula em- 
ployed, and in a few instances by a more 
schematic, step-by-step presentation of the 
procedures to be followed by the student. 
The charts are excellent, and an appendix 
contains tables frequently used as aids to 
computation. 
Hucu CARTER 


University of Pennsylvania ° 
e 


Inter AMERICAN STATISTICAL INSTITUTE. 
Statistical Activities of the American Na- 
tions, 1940. Pp. xxxi, 842. Washington, 
1941. $2.00. : 

With the coming of war, reliable social 
and economic information pertaining to 
each of the twenty-two American nations 
becomes of the utmost importance. This 
reference work, whic& describes the statisti- 
cal services and activities and lists the sta- 
tistical personnel of each of these twenty- 
two nations, goes a long way toward making 
the existing information readily available. 
The volume was prepared by Elizabeth 
Phelps under the direction of Stuart A. 
Rice, Halbert L. Dunn, E. Dana Durand, 
and Walter F. Willcox, who comprise the 
Temporary Organizing Committee of the 
recently founded Inter American Statistical 
Institute. 

Material is presented for each nation 
under the following headings: (1) facilities 
for statistical education: extent of statisti- 
cal training, professional standards in sta- 
tistics, statistical research; (2) statistical 
libraries and depositories; (3) statistical 
associations; (4) major semiofficial and 
nonofficial statistical agengies and their pub- 
lications; (5) official statistics: national 
population censuses, principal government 
agencies compiling statistics, with notes on 
tabulating equipment used, supplementary 
statistical work carried on by local govern- 
ments, and so forth; (6) principal official 
serial statistical publications. 

Brief evaluations are given of the ade- 
quacy of educational arf library facilities 
and the published statistics. The principal 
artide for each nation, contributed by an 
administrator of statistical work in that 
nation, is if the language of the country. 
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There is, however, an English summary of 
from three to a dozen pages for each non- 
English article. Most of the material is 
as of the end of 1939, though most of the 
summaries were brought up to date late in 
1940, 

About sixty pages are devoted to a bio- 
graphical directory of statistical personnel, 
arranged by nations, and including informa- 
tion as to fields of special interest, educa- 
tion, publications, and mailing address, Ap- 
pended also are sixty pages of “Notes on 
the Statistical Sources of Latin America,” 
reproduced from The Economic Literature 
of Latin America, Harvard University 
Press, 1935-36, 

The biographical directory, first of its 
kind, is admittedly incomplete and is in 
some places fragmentary. With this ex- 
ception, however, Statistical Activities of 
the American Nations is a remarkably com- 
prehensive and satisfactory work. It will 
do valuable service in times to come. 

W. S, ROBINSON 

Columbia University 


LETTER TO THE EDITOR 


Professor Peel’s review of my book De- 
mocracy or Anarchy? A study of propor- 
tional representation in the January 1942 
issue of THE ANNALS is the type of a rea- 
soned analysis by an opponent which every 
author will regard as the most stimulating, 
and therefore most welcome. Needless to 
say, I differ with his interpretations, but 
they fall in the category of those which a 
reviewer is privileged to express and an 
author obliged to accept. There are two 
statements of fact in this review, however, 
in regard to which I beg the editor’s (and 
Professor Peel’s) permission to make a 
correction. 

-~ First, Professor Peel says that Professor 
Friedrich, in his Introduction, “admits that 
proportional representation has succeeded in 
Belgium, the Netherlands, Sweden, Norway, 
Denmark, and Ireland,” and he refers to p. 
xxv of the book. However, in this passage 
Professor Friedrich was quoting what he 
had written in his work on Constitutional 
Government and Politics, and he continues 
on p. xxvi of the Introduction: “This view 
must now be modified in the light of Dr. 
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Hermens’ researches as well as further ex- 
perience.” 

Second, Professor Peel calls my assertion 
that Fusion could have carried 4 majority 
of the council in the elections of 1937 if the 
plurality system had applied, an “error” on 
which “Hermens has been corrected so 
often .. . I do not know why he repeats 
it.” However, when Mr. George H. Hallett, 
the executive secretary of the E.R. League, 
made the comparison with the overwhelm 
ing Democratic victory in state and county 
elections, I immediately pointed out that 
these elections were “miles away” from 
those under consideration (Social Research, 
September 1939, p. 424). Perhaps it will 
be useful to give a brief account of the 

` considerations upon which the arguments of 
the two sides are based. 

As I. mentioned in my book, Fusion in 
1937 polled nearly 60 per cent of the popu- 
lar vote cast in the election for all citywide 
offices (Mayor, President of the Council, 
Comptroller). Undoubtedly, if: Fusion 
could transfer this voting strength to elec- 
tions held in senatorial districts and in 
boroughs at large, it would have been sure 
of an overwhelming victory in plurality 
elections for the city council. Prima facie, 
it seems to me, there is an excellent case 
for the assumption that if New York voters 
were 60 per cent in favor of Fusion in re- 
spect to the election of the members of 
the Board of Estimate, they could be ex- 
pected to bring the same attitude to the 
election of the members of the City Coun- 
cil. This argument is supplemented by dis- 
cussing the positive reason why in my opin- 
ion Tammany did so well in the election of 
the P.R. council: the Hare systém of P.R. 
can be easily mastered by the followers of 
a close-knit organization, who are simply 
told what to do and do it. Fusion, as a 
coalition of several groups, and including 
many independents, was bound to suffer 
from its inability to rival Tammany’s rec- 


ord of regularity—which I think most Fu- 


sionists will be ready to admit. (For some 
details, see pp. 397-403 of my book.) 
Professor Peel does not take up my argu- 
ments concerning the confusing character 
of the Hare system, but he argues that the 
Fusion strength could not be utilized in 
boroughs at large and senatorial districts for 
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council elections, and gives as an example 
the results of elections to a total of 176 
positions, which were decided ynder a sys- 
tem of single member constituencies. How- 
ever, of these positions 138 concern the 
election of various state officers. In these 
contests Fusion could not win because it 
was not in the running. It must be borne 
in mind, of course, that Fusion is a local 
reforth movement, which has always so 
strongly emphasized the need of distinguish- 
ing betwetn local and state (or for that 
matter, national) elections that it eould not 
act otherwise even if it waftted to. In the ` 
elections mentioned, there was therefore 
no endorsement of any candidate by all of 
the ‘essential parts of Fusion (Republicans, 
American Labor ‘arty, City Fusion party); 
it is insignificant, of course, whether-or not 
a certain candidate receives the endorse- 
ment of the City Fusion party alone, or 
whether he is one of éhose for the election 
of whom Republicans and American Labor 
party had formed a coalition—a combina- 
tion which could not succeed because there 
was no common policy for which to com- 
bine, and which therefore had been most 
sharply criticized by as important a Fusion- 
ist newspaper as the New York Times. 
There remain the offices of county ‘reg- 
isters and sheriffs and the judgeships. So 
far as the former were concerned, they were 
regarded by Fusion as patronage jobs, 
which a Fusionist council was to abolish 
immediately—wherefore there was little 
reason to make a serious fight for them. 
With regard to the judgeships, Professor 
Peel’s case is much stronger; the judges 
were indeed not only elected in a form 
similar to the one which would have been 
used for the electjon of a city council under 
the plurality system, but they were also 
subjected to a-combined effort by the major 


“ parts of Fusion. Vet, it seems to mé that 


judgeships are not nearly as much of a 
political concern as are positions in a city 
council, and that for that reason it was 
simply impossible to organize Fusionist 
strength in respect to them to the extent 
that could have been expected in the case 
of council elections under the plurality 
system. 

Ultimately, this controversy resolves it- 
self into a difference of opition on the 
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tactical possibility of mobilizing Fusion 
strength for offices other than those which 
were either citywide or boroughwide. (It 
must be remembered, of course, that under 
the plurality system Fusion elected in 1937 
four out of the five borough presidents!) 
So far as I am concerned, I am still in- 
clined to accept the judginent of the recog- 
nized leader of the Fusion forces, Mayor 
LaGuardia, who said in 1938: “At te last 
election, had there been no proportional 
representation vote, I could haveecarried an 
overwhelming majority in the city council.” 
(“State Lawmakers warned by the Mayor,” 
New York Times, August 24, 1938.) This 
opinion may be wrong; but it is not simply 
an “error” which could be “corrected.” 
P. A. HermMens 
South Bend, Indiana 
February 11, 1942 
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` THIS pamphlet consists of five addresses given during the 1941 fall term 
. of the University of Pennsylvania in honor of DR. L. S. ROWE, director 


general of the Pan American Union, former professor Latin American 
relations and member of the Political Science Department at the University 
of Pennsylvania, and former president of The American Academy of 
Political and Social Science. 
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it. 
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membership in the Academy at only 60 per cerft of the cost of 
regular membership. 
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Become members of one of the largest and oldest social 
science organizations in the world; 


Receive the six issues of The Annals, each of which is 
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League. A 
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' MARCH 1942 


Organizing for 
‘Total War 


| Edited by Francais J. Brown, PRD, 
{ New York University 


\ This eS ee is informaüve z as to the 
x technifeaag’ procurement, classification, 

and training of the armed forces of the 
- United States, their health, welfare, and 

morale, also civilian morale, the prob- 

lems of industrial and agricultural pro- 
\ duction, including the status of organ- 
? ized labor, and the perplexities of the 
| postwar period. 
} 


Dr. Brown sayse@Frankly recogniz- 
ing that the time for conflicting views 
on national safety is past, the articles 
į in this issue have been prepared to pre- 

sent the official statement of Govern- 
. ment. ... A national crisis in which the 
{ _very security of our Nation and of our 
| homes is at stake demands national 
| unity. Criticisms of national policies 


must be reserved for the postwar period.” 
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Billions for Defense 


i Edited by Arren G. Burner, Ph.D. 
University of Pennsylvania 


An analysis of government spending, 
taxing, borrowing, and financial admin- 
istration. Armament costs are related 
to the costs of other public services, and 

j } Federal expenditures are related to state 

; “and local expenditures. Financing of 
national defense in Great Britain, Can- 
ada, Russia, and the Axis Powers is 
discussed. The President’s Budget Mes- 
sage of January 8, 1944 is included. 
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America and Japan 


Edited by Wutam P. Manox, Ph.D. 
University of Pennsylvania 


*This volume admirably provides the 


` background of the present United States- 


Japanese war. It shows the economic, 
political, and military bases of Japan’s 
East Asiatic policies; the factors af- 
fecting America’s Far Eastern policies, 
including a consideration of the Philip- 


pines; the problem of cultural diver- 
gence; recent phases in American- 


Japanese relations, including the atti- 
tudes of the United States and Japan 
toward each other; and the aspects of 
a (possible) war between the two coun- 
tries. Four articles are written by 
Japanese residing in Japan. 
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Addresses delivered at the Forty-fifth 
Annual Meeting of the Academy, 
held on April 4 and 5, 1941, with 
some additions 


The world situation is viewed with 
its political, economic, and social impli- 
cations; military and civilian morale is 
discussed; the responsibilities and the 
position of the United States in the 
present and the future are considered 
from various points of view. 
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and the“ Peace 


This volume contains the addresses delivered at the Forty- ` 


sixth Annual Meeting of . -=m 


THe AMERICAN ACADEMY OF POLITICAL AND ` 
-SOCIAL SCIENCE 


held on April 10 and 11, 1942 


The war situation is dealt with by; Hon. L. S. Rowe, 
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Brogan, Cambridge University; Frank Kingdon, Presi- 
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Mexican Ambassador at Washington; Hon. Maxim Lit- 
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by: Louis Dolivet, Secretary-General of the. Free World 
Association; Michael Straight, Washington Editor of The 
New Republic; Nicholas Doman, College of William and 
Mary; Hon. Michal Kwapiszewski, Minister Plenipoten- 
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Hon. C. J. Hambro, Chairman of the Supervisory Com- 
mittee, League of Nations, Princeton, N. J.; Manley O. 
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